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Brancu Bank ar Monrcomery v. Harrison. 


1. Notes given in payment for the purchase of Sixteenth Sections carry interest at 
the rate of six per cent. per annum, until paid, or until judgment is obtained on 


them, or the contract otherwise changed. 
Error to the Circuit Court of Montgomery County. 


THIS action was brought in the court below by the defendant 
in error, to recover of the Bank a sum of money alleged to have 
been improperly demanded and received by the Bank on a note 
given for the purchase of a part of a sixteenth section. The 
note reads thus: 

‘¢On or before the 1st day of January, 1838, we promise to 
pay to the President and Directors of the Branch of the Bank of 
the State of Alabama at Montgomery, the sum of twenty four 
hundred and seventy seven dollars twelve and a half cents, paya- 
ble and negotiable at said Bank, for value received, being part 

B 





10 ALABAMA. 





Branch Bank at Montgomery ®. Harrison. 





of the proceeds of the sale of the 16th Sec. T. 16, R. 12, and 
bearing an interest from the Ist January, 1837, at the rate of six 
per cent. per annum. 

RICHARD B. HARRISON, 

CHAS. E. LAVENDER, 

J. B. WILKINS.”’ 


On this note, it appears by the facts agreed that the Bank exacted 
and received the sum in dispute from the defendant in error, it 
being the difference between six and eight per cent. per annum 
interest, after the maturity of the note. The,Court rendered 
judgment against the bank, and from that judgment a writ of 
error is now prosecuted to this Court. 


Gotpruwaire, for the plaintiff in error. 
DaRGAN, contra. 


ORMOND, J.—Whether the bank can demand interest at the 
rate of eight per cent. per annum, after the maturity of a note 
given on the purchase of a sixteenth section, must depend on 
the law which authorizes and defines the terms of such sales. 
The act provides “that the purchaser shall execute his notes for 
the purchase money, to the Bank, payable in four annual instal- 
ments, and that the notes shall bear interest at the rate of six 
per cent. per annum from the day of sale.’’ 

We can see nothing in this act which justifies the construc- 
tion contended for by the counsel for the bank, that interest at 
the rate of six per cent. per annum was stipulated for, only to 
the maturity of the note, and that afterwards, interest at the rate 
of eight per cent. per annum was recoverable. There is no 
ambiguity or room for donbt: The language of the act is explicit, 
that the notes shall bear interest at the rate of six per cent. per 
annum, from the day of sale. By what authority can this Court 
interpolate a term into the contract and say that the rate of in- 
terest provided by law and agreed on between the parties, shall 
cease at a particular time, and another be substituted. There 
can be no difference between this case and a note executed in 
the same terms by one person to another: in either case, the rate 
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of interest agreed on must govern until the contract is changed 
by judgment or otherwise. 

The case cited from 9th Wendell’s Rep. 471, is not applicable 
to the facts of this case. By the law of New York, the banks 
of that State are allowed to charge but six per cent. per annum 
on their discounts, and the case referred to merely determines 
that after a note discounted by a bank matures, the note if not 
paid, carries the legal rate of interest. The debt due on a dis- 
counted note and the discount of the note are things entirely 
dissimilar; and a law applying to one, cannot with any propriety 
be held applicable to the other. 

Let the judgment be affirmed. 





KENNEDY V. Rice. 


1. In debt on sci. fa. against bail, the bail will be permitted to shew by plea, that 
the plaintiff did not comply with the requirements of the statutes before demand- 
ing bail. 

2. Bail will not be allowed to dispute the cause of action, or the truth of the affi- 
davit filed by the plaintiff as a pre-requisite to the demand for bail. 

3. The act of the 1st February, 1839, abolishing imprisonment for debt, does not 
authorize the discharge of a debtor then in actual or constructive custody, 

4. Bail, notwithstanding this act, is liable for the debt on the return of non est in- 
ventus to a ca. sa. properly sued out; and are authorized to arrest and surrender 
their principal in discharge of themselves in the same manner as before the act. 

5. If a ca. sa. since the statute, is sued out without the necessary affidavit. 
Quer e—whether the bail may not plead the omission in bar of the sci fa. 


Writ of error to the Circuit Court of Lowndes County. 


Scire facias on a bail bond executed 10th April, 1837. Ca. 
sa. issued against the principal 29th August, 1838, and returned 
non est inventus. Sci. fa. issued 18th March, 1839, to which 
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defendant pleaded in bar, that the affidavit (required by the statute 
of 1823, (Dig. 50) to authorize an arrest in any civil case) was 
made on the 28th March, 1837, as of a debt then due, when in 
fact, the debt sued on, was not due until the 1st of April of the 
same year. An informal replication to the plea is found in the 
record, and judgment for damages was rendered in favor of the 
defendant. The plaintiff prosecutes this writ of error. 

The record being informal, the parties agreed that the case 
should be considerered as presenting the following questions: 

Ist. Is the plea pleaded, a bar to the scire facias? 

2d. Is the bail entitled to have an execution entered on the 
bail bond? 








Darean, for the plaintiff in error. 
Cook, contra. 


GOLDTHWAITE, J.—1. The case of Toulmin ys. Ben- 
net, et. al. (SS. & P. Rep. 221,) is conclusive to show, that in this 
State, the bail is permitted, by plea, to require proof of those 
pre-requisites, which alone authorizes the demand for bail. 
Under the authority of the case cited, the defendant to this 
sci. fa. might deny the existence of the aflidavit required by the 
act of 1823. (Aikin’s Dig. 50—Str. 3.) 

2. But he cannot be permitted to present an issue involving 
an inquiry into its truth. This is attempted by the plea filed, 
for it admits an affidavit was made on the 2Sth of March, but 
insists that the debt sued on, was not due until the Ist of April, 
and thence leaves it to be inferred that the fact of indebtedness 
is not truly stated. 

3. The demurrer to the plea, however, opens an examination 
into the sufficiency of the scire facias, and the defendant insists, 
that the obligation has been discharged by the statute of the Ist 
February, 1839, entitled ‘¢an act to abolish imprisonment for 
debt,”’ as he, after its enactment, had no authority to arrest his 
principal and surrender him in discharge of his bond. If the 
effect of the statute is such as contended for, the conclusion 
drawn from it will be irresistible; for it cannot be denied, if the 
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defendant has no legal authority to seize the body of his princi- 





pal to render him on the ca. sa., he cannot be answerable for a 
default in omitting todoso. The first section of this act de- 
elares ‘¢ That from and after the passage of the same, it shall not 
be lawful to take the body of any person in custody to answer 
for a civil demand, except in cases of fraud, as hereafter prescri- 
bed.”? The second section then declares, ‘* That if a plaintiff 
or his agent shall make oath before any person authorized to ad- 
minister the same, of the amount of indebtedness of any one to 
such plaintiff, and that such debtor is about to abscond, or such 
debtor has fraudulently conveyed, or is about fraudulently con- 
veying his estate or effects, or such person has monies liable to 
satisfy his debts, which he fraudulently withholds, then in that 
ease it shall be lawful to arrest the body of such debtor, either 
by bail process, capias ad salisfaciendum, or other process to 
arrest the body, known to the Jaw; but in case the debtor thus 
arrested, shall make vath before any person authorized to admin- 
ister the same, that the particular ground upon which he is arrest- 
ed is untrue, and that he has neither estate, effects, or monies, 
whereby to satisfy the debt, or liable for the same, then he shall 
be released by the arresting officer immediately.” 


We entertain no doubt of the constitutional capacity of the 
legislature, to direct the discharge of any person confined, 
whether on mesne or final process, for the power to imprison 
the body of the debtor is not nor can be, a part of any contract 
with the creditor; therefore, no contract would be impaired by 
such an enactment. But we think the language of this statute 
does not authorize such a construction as to warrant the discharge 
of any debtor held in custody at the time of its passage. Inde- 
pendent of the title, there is nothing in the terms of the act which 
leads us to suppose that such was the inteniion of the legislature. 
Imprisonment is yet expressly authorized under certain circum- 
stances, and if the intention was to abolish it as to persons then 
in confinement, it is impossible to suppose that words more apt 
than those used, would not haye been found to express such an 
intention. 
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As the act does not warrant the discharge of a debtor in actual 
confinement, it cannot be said to extend tothe case of a debtor 
discharged on bail. Such a person is still in custody, not it is 
true, of the executive officer of the law, but in that of his triend, 
who has stipulated to render him whenever his creditor shall re. 
quire his body in satisfaction of his demand. He has only ex- 
changed one custody for another, and may be rendered at any 
time in discharge of his bail. When so rendered, he is in the 
same condition as when first arrested: his custodian alone js 
changed. As the statute does not extend to the case of a debtor 
imprisoned on final process, so neither does it reach the case of 
imprisonment on mesne process; and in both cases is the law 
unchanged. It has been supposed in the argument, that as no 
ca. sa. can now issue without the oath required by the second 
section, the bail could not legally arrest his principal, to render 
him in discharge of the bond. The fault of this argument is, in 
supposing the debtor is out of the custody of his bail at any time; 
when, in point of law, the custody continues to all time and ex- 
tends to all places, until divested by the surrender of the debtor 
to the executive officer of the laws, or unless deferred by hisar- 
rest for some crime or misdemeanor. 


We arrive then at the conclusion, that the act to abolish im. 
prisonment for debt, does not take from the bail the right to 
surrender his principal in discharge of the bail bond; and there- 
fore, its efficiency has not been impaired by the statute, so far as 
relates to obligations then in existence; and as no objection is 
urged to the form or substance of this sci. fa. it must be consider- 
ed as good on demurrer. 


This view also necessarily disposes of the question raised as to 
the right of the bail to have an eroneretur entered on the bail 
bond, which cannot be allowed; as whenever a ca. sa. shall be 
issued after a compliance with the second section of the statute, 
the right of the plaintiff to recover will be vested, if the defend- 
ant in execution is not surrendered. 

As the sci. fa. recites the issuance of a ca. sa. we are con- 
strained to infer, in the absence of any plea shewing that the 
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oath required by the statute was not taken, that it was regularly 
issued: if otherwise, the defendant will be enabled, in the exer- 
cise of the discretion of the Court below, to interpose this de- 
fence, if available to him. 

Let the judgment be reversed, and the case remanded. 


Jones ex parte. 


1. The writ of Mandamus will be granted only where there is a specific legal 
right, and no other legal remedy adequate to enforce that right. 

2. It is competent for a party aggrieved by a final order in the settlement of an 
estate of a deceased person, or in directing its distribution, to prosecute a 
writ of error; and that the record may show his objection to the order, he 
may require the Judge of the County Court to seal a bill of exceptions. 

3. But where the Judge altogether declined proceeding in the settlement, or dis- 
tribution of the estate, then, as there would be no order to appeal from, a party 
aggrieved might be entitled to a Mandamus—but quere: should not the ap- 
plication for the writ be made to the Circuit Court of the County. 


Petition fora writ of AJandamus to the Judge of the Cbinty 
Court of Covington. 


Borne for the petitioner. 


COLLIER, C. J.—Samuel T. Jones, by his counsel, has 
moved the Court for a writ of Mandamus to the Judge of the 
County Court of Covington, upon petition setting forth that he 
is a distributee of the estate of Benjamin Merrill, deceased: 
that the administration of that estate has been committed to 
Jacob Merrill, by the County Court of Covington, and that the 
Judge of that Court has permitted a final settlement to be made 
by the administrator, without forcing him to bring into the 
account certain slayes and other property which came to his 





16 ALABAMA. 





Jones ex parte 





hands as a part of his intestate’s estate. Itis further stated that 
the reason assigned by the Judge of the County Court for his 
refusal to coerce the administrator fully to account, is, that a 
judgment rendered by this Court, in which these slaves and 
other property were the subject of controversy, had wholly 
reversed and annulled a decree of that Court, directing the dis- 


tribution of such slaves and property. 
The case referred to in the petition as having been decided by 


this Court, is Merrill v. Jones (at January Term, 1839.) In 
that case, a writ of error had been prosecuted from the County 
to the Circuit Court of Covington. In the latter Court, the 
decree of the County Court was affirmed: whereupon, a writ of 
error was prosecuted to this Court, where it was determined 
that the Circuit Court should have dismissed the writ of error; 
and consequently reversed its judgment, and remanded the case, 
with instructions to dismiss the writ of error, unless the record 
should ‘* be so perfected on certivrari or otherwise, as to show 


a final judgment or decree in the County Court.” 
It is clear that the proceeding in the County Court was not at 


all disturbed by the judgment here rendered—if it was valid 
previously, it was so still. This Court addressed no mandate 
to the County Court, and if the Judge of that Court allowed 
himself to be ifluenced in the settlement of the intestate’s 
estate by our decision, he greatly misapprehended it, and accorded 
to it a potency which it did not legitimateiy possess. 

The only question necessary to be considered is, does the pe- 
tition disclose such a state of facts as prima facie entitles the 
petitioner toa writ of Mlandamus. ‘This writ will be granted 
only where there is a specific legal right, and no other specific 
legal remedy, adequate to enforce that right. (The King v. 
Marquis of Stafiord, 5. T. Rep. 651; The King v. Archbishop 
of Canterberry, 8. East 219; The King v. Margate, 3. B. & A- 
Rep. 224; The King v. Haythorne, 5 B. & C. Rep. 422-429. 
The King v. Severn & Wye Comp. 2. B. & A. Rep. 646; the 
King v. Dean, 2. M. & S. Rep. 80; The King v. Windham» 
Cowper Rep. 378.) But where there is another specific and 
adequate legal remedy, the writ of Mandamus will not be 
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granted. For this reason it will not issue, according to some of 
the English decisions, to restore a claimant to an office of profit, 
unless a strong ground be shown. ‘The right in such a case may 
be tried in an action to recover the profits against the person in 
possession. (The King v. Jotham, 3. T. Rep. 575; The* King 
v. Whiteside, 7 East Rep. 353.) Whether the writ would be 
granted in such a case in this country, we need not inquire, as 
we only mention it to show how cautiously the remedy is 
guarded. (See Etheridge v. Hall, 7. Porter’s Rep. 57.) 

Let us now enquire whether, under the rules laid down, the 
petitioner is entitled to the remedy he seeks. Where the Judge 
of aCounty Court makes a final settlement of an estate of a 
deceased person; or in directing its distribution, it is competent 
for a party aggrieved to prosecute a writ of error, that such 
order may be reviewed. And where the facts are not shown by 
the ordinary entries of record, it is competent to bring them to 
the view of the Court, by bill of exceptions. 

In the case at bar, if the Judge of the County Court refused 
to order a distribution of the intestate’s estate, his refusal, if it 
dif not otherwise appear, might have been excepted to, and 
every advantage allowed on error that could be had by Manda- 
mus. ‘t is then obvious that the petitioner has an adequate 
and legal remedy, other than that asked for; and consequently 
the prayer of his petition must be denied. 

If the Judge of the County Court had declined all proceedings 
in the fsettlement or distribution of the estate, then the peti- 
tioner could have had no order to appeal from, and in default of 
another remedy would have been entitled to a Mandamus.— 
But whether in such case the application for the writ should not 
be made to the Circuit Court, and whether it can be made to 
this Court, until it has been denied by that Court, is a question 
which we leave to be decided when it shall directly arise. 
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Hersert vy. Huvte. 


1. Where one person intrusts another with his blank signature to be filled up for a 
particular sum, and to be used in a particular manner, if that confidence is abused 
and the paper is filed up for a larger amount and used in a different mariner, he 
will be responsible to a bona fide holder for the amount for which it is filled up. 

2. In such a case, the implied authority is given to the holder, to fill up the paper for 
any sum which he may have advanced upon it in good faith, and in ignorance of 
any fact which should have put him on enquiry. 

3. If a court correctly refuses to charge the jury, and then give a charge wrong in 
point of law, it will be error, but the court is not bound of its own mere motion to 
charge the jury on points not mooted before it, or argued to the jury. 


Error to the circuit court of Lowndes County. 


THE action in the court below was on a promissory note, of 
which the plaintiff in error was the maker. On the trial below 
a bill of exceptions was taken, from which it appears that 
the plaintiff in error signed his name to a blank piece of paper, 
and handed the same to one John G. Porter, and authorized him 
to fill it up with the sum of one thousand dollars, payable to 
some bank in Mobile, but was not indebted to the said Porter. 
This blank was, by Porter & Ryan, handed to the firm of Ross 
& Ford in Mobile, for the purpose of making a note to be used 
in bank, for the benefit of Porter & Ryan,—having endorsed it 
in blank. That the said note was filled up by a clerk of Ross & 
Ford, under the direction of Ford, for five thousand two hundred 
and sixty-eight and thirty-five one hundreths dollars, and passed to 
the credit of Porter & Ryan on their books ; Porter & Ryan be- 
ing largely indebted to said firm. Russ & Ford being indebted 
to the defendant in error, handed him the note thus filled up, as 
collateral security, for the payment of their debt to him. The 
plaintiff in error was not indebted to, and was unknown to Ross 
& Ford, having never had any dealings with them. Upon this 
testimony the plaintiff in error (defendant below) moved the 
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court to charge the jury that if they believed, from the evidence, 
that the note was filled by one not authorized by the defendant, 
and for a greater sum and in a different manner from his direc- 
tions, without his knowledge or consent, that it was a fraud upon 
the defendant, and that the defendant could make that defence 
under the statutes of the State, and was entitled to his equity, 
which charge the court refused to give. 

The defendant further asked the court to charge the jury that, 
though Porter might have filled up said note for any amount con- 
trary to the agreement with said defendant, and bound the de- 
fendant thereby, yet neither Porter, nor Porter & Ryan, by their 
endorsement could authorize Ross & Ford or their clerk, to write 
a note over the signature that would bind the defendant, and that 
if the jury believed that the blank was given to Porter with au- 
thority to him to fill up a note for one thousand dollars, and that 
said Porter did not fill up said note, but afterwards, and while it 
was in blank, wrote the name of Porter & Ryan on the back of 
the note, and delivered it to Ross, or Ross & Ford in blank, and 
that after the said Ross & Ford, received the said blank in Mo- 
bile, it was filled up by their clerk for the amount specified in 
the note, that the plaintiff under this state of facts, and the whole 
testimony in the cause, could not recover—which eharge the 
court refused to give ; and the court then charged the jury that, 
if the defendant gave his said blank to said Porter, and said Por- 
ter & Ryan endorsed their names on the back of it, it was then 
a letter of credit, and that any person into whose hands it might 
come bona fide, and for a valuable consideration, might fill it up 
for any amount given for the note, and recover against the de- 
fendant. To the refusal to charge, and to the charge as given, 
the defendant below excepted, and now assigns ior error the 
matters set forth in the bill of exceptions. 


Horxins & Dareay, for the plaintiffs in error. 
J. L. Martin, contra. 


ORMOND, J.—The iaw is well established, and is admitted 
by the counsel for the plaintiff in error, that if a note is signed 
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in blank and entrusted to another, in the confidence that it shall 
be filled up for a particular amount, or used in a particular mode, 
and that confidence is abused by the insertion of a larger amount, 
or by making an improper use of the instrument, that the instru- 
ment will, notwithstanding, be valid, in the hands of a bona 
Jide holder for a valuable consideration. 

But it is insisted that the present case is distinguishable from 
that, because in this instance, the note was not filled up by Porter, 
to whom the blank was delivered, and in whom the confidence 
was reposed. The argument is, that the authority to fill up the 
note is given to Porter alone, and that the power can not be del- 
egated. 

It is true, that when a blank note is signed and delivered to 
another, for the purpose of being filled up, authority must, of 
necessity, be conferred to do the act, without which the note 
could be of no value; but to deduce from this presumption an 
argument that the note when fijled up and in the hands of a bona 
Jide holder, can be sustained alone on this ground, is not correct. 
The rule by which a recovery in such a case is allowed, stands 
ona much oroader ground—and may be thbusstated. That where 
one of two innocent persons must sustain a loss, he must bear it 
who is most in fault. If, by misplaced confidence, one enables 
another to commit a fraud, it is but just he should pay the pen- 
alty of his own indiscretion : and that the loss should not be vi- 
sited on another who, has vested his money on the faith of the 
genuineness of his signature, without the means of ascertain- 
ing the fraud which had been committed. 

These being the principles which govern the case, it follows 
that, the implied authority is given to the holder to fill up the 
note, with any amount which he may have advanced on it, in 
good faith, and without the knowledge of any fact which might 
lead to an inquiry and expose the fraud. 

This principle as has been stated is well settled and to permit 
it now to be questioned, would be of most mischevious conse- 
quence. [See Brahan & Atwood vs Ragland, 3 Stewart 247 ; 
Putman vs Sullivan, 4th Mass. 45; Violett vs Patton, 5th Cranch 
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142; Russell vs Lanstuffer, Douglass Rep. 496, and Roberts vs 
Adams and cases there cited, Sth Porter 297. ] 

It is also maintained, that as the defendant in error received 
the note, as collateral security for the payment of an existing 
debt due from Ross & Ford to him and gave no other considera- 
tion for it, that he cannot be considered a bona fide holder for a 
valuable consideration. This is an objection entitled to great 
weight, and would, perhaps, be decisive of this question, if the 
predicament of the record was such as to permit itnow to be made. 

Neither of the charges moved for by the plaintiff in error rais- 
ed this question before the jury, they are both predicated on the 
idea that the note was void, because not filled by Porter, to whom 
the blank was entrusted, and therefore, properly refused. But 
it is supposed that the charge given by the court, authorizes this 
point to be made here. The charge of the court merely states 
the law as laid down in this opinion. It is true, the court say, 
that to enable the plaintiff to recover, he must be a dona fide 
holder for a valuable consideration, but whether the facts, if true, 
would constitute him a bona fide holder for a valuable consider- 
ation, was a question not raised before the court, or argued to the 
jury, so far as we can judge, from anything appearing on the 
record. 

If the court refuse to give a charge, improperly asked for, 
and then charge the jury wrong in point of law, the case must 
bereversed. But that is not the fact. here the charge is right, 
and the objection, in effect, is that the court did not inform the 
jury of its own mere motion what constituted a bona fide pur- 
chase or holder for a valuable consideration. This the court 
was under no obligation to do. The consideration of that matter 
as would appear from the record, was waived by the party in- 
terested in its ascertainment. 

The verdict of the jury has ascertained that the defendant in 
error was a bona fide holder of the note, for a valuable consider- 
ation, and it is not the province or duty of this court to examine 
the facts set out in the record, and revise their decision. 

There is no error in the record, and the judgment must be 
affirmed. 
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Monein v. Hargison. 


1. The act of the Ist February, 1839, “To abolish imprisonment for debt,” does 
not discharge the obligors from liability upon a bond for the liberty of the 
prison bounds, where a breach had occurred previous to the passage of the act. 


This is an action of debt brought by the obligee against one 
of the obligors of a bond given under the statute, to enable an 
imprisoned ‘debtor to have the liberty of the prison bounds. 
The bond is described as executed on the 6th October, 1837.— 
The breach of the condition of the bond by making, an escape, 
is alledged to have been made on the 7th October, 1837. The 
declaration is in the usual form, and judgment was rendered 
on demurrer in favor of the plaintiff. The defendant prosecutes 
this writ of error, and assigns the judgment on demurrer, as 
error in the Circuit Court. 


R. D. Tuortneton, for the plaintiff. 
DarGAn, for the defendant. 


GOLDTHWAITE, J.—The counsel for the plaintiff in er- 
ror, contends that the right of action on this bond was destroyed 
by the act of 1st February, 1839, abolishing imprisonment for 
debt. It is very clear that that statute has no operation what- 
ever, on the right of the obligee, or the remedy sought to 
be enforced by this action. The breach of the bond occurred 
previous to the enactment of the statute, and there is not a clause 
in it which authorizes a supposition that the Legislature intend- 
ed to attempt to legislate away any vested and complete right of 
action. 

Let the judgment be affirmed. 
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Cuttum v. Emanve.t & Gaines, ef al. 


1. It is competent for a creditor to secure himself both by a mortgage, and the en. 
gagement of a third person for payment by the debtor. And the creditor may 
either proceed in equity for a foreclosure, or prosecute an action at law upon the 
promise of the debtor and his surety. . 

2, It is a clear principle that a surety who has paid the debt of his principal, is en- 
titled to stand in the place of the creditor, as to all securities for the debt held, or 
acquired by the creditor, and to have the same benefit from them as the creditor 
might have had. 

3. If the creditor parts with or renders unavaliable securities, or any fund which 
he would be entitled to apply in discharge of his debt, the surety becomes exon- 
erated pro tanto. 

4, But the doctrine of substitution rests upon the basis of equity and benevolence, 
and the creditor who has disabled himself from yielding up to the surety. the 
means of reimbursement which he had, is not to be injured ; provided he acted 
without a knowledge of the rights of others, and with good faith and just in- 
tentions. 

5. Ordinarily the sale of the equity of redemption does not operate an extinguish. 
ment of the mortgage, but the purchaser acquires only the right to complete his 
title by the payment of the mortgage debt. 

6. Whether the purchase of the equity of redemption by the mortgagee will extin- 
guish the mortgage: quere—It will not have that effect, as against a surety, if 
the mortgagee purchase in good faith and with just intentions, avowing it to be 
his purpose to give-to the surety the benefit of the mortgage, and to appropriate 
rents and profits in aid of his liability. 


This case comes here from the chancery court, holden at 
Mobile. 


THE plaintiff in error, who was complainant below, states in 
his bill that the defendants Emanuel § Gaines, on the ninth day 
of May 1834, sold to Stephen V. V. Schuyler and James F. 
Roberts, certain real estate situate in the city of Mobile, and took 
from each of them ten separate promissory notes for the payment 
of the purchase money, payable in one, two, three, four, five, six, 
seven, eight, nine and ten years from theirdate. The fournotes 
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first payable, made by Schuyler, were endorsed by the plaintiff, 
and the four notes of Roberts, first payable, were endorsed by 
Jack F. Ross, since deceased ; the other several notes of the pur- 
chasers were payable directly to the order of manuel & Gaines 
without any endorser thereon. 

It is further stated that Schuyler and Roberts executed a 
mortgage of the property purchased by them to secure all of their 
notes, as well those endorsed as those that were not ; condilion- 
ed that if each and ell of the notes were fully paid off and dis- 
charged, then the mortgage should be of no effect. ‘That the 
notes first payable, had been paid while the others that have fallen 
due, rerrain undischarged. 

The plaintiff avers that Schuyler and Roberts were exclusive- 
ly interested in the consideration of the notes,—the plaintiff and 
Ross endorsed the same for the accommodation of the respective 
makers, without compensation therefor, and that such was known 
to be the fact by Emanuel & Gaines. That Emanuel & Gaines 
have filed a bill for the foreclosure of the mortgage, which was 
then pending in the circuit court of Mobile—that Schuyler and 
Roberts are insolvent, and that Schuyler’s equity of redemption 
has been sold by the sheriff of Mobile County, under a judg- 
ment and execution, and that the same was purchased by one 
James Fitzsimmons, for thirty-five dollars, as an agent and in 
trust for Emanuel & Gaines, who now claim to be the proprietors 
of the premises. It is further alledged that Emanuel & Gaines 
have recovered a judgment against the plaintiff on one of the 
notes endorsed by him, and threaten to bring suit on another— 
that the mortgaged premises are worth, at least, thirty thousand 
dollars, a sum more than sufficient to pay all the notes endorsed 
by the plaintiff and Ross; yet the defendants, Emanuel & Gaines, 
have caused an execution to be issued on their judgment against 
the property of the plaintiff. 

The plaintiff insists that the mortgaged premises should be 
subjected to the pzyment of all the notes in the order in which 
they fall due, and that immediately upon the payment of the 
notes endorsed by him, he is in equity entitled to be reim- 
bursed the amount paid, and must stand in the situation of the 
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mortgagee in regard to the mortgage. That he could avail him- 
self of that security in order to his indemnification, though the 
mortgages might thereby be defeated in the collection of the notes 
not endorsed ; and that inasmuch as the plaintiff in the judgment 
had purchased the equity of redemption and extinguished the 
security to which he was entitled to be remitted, he therefore 
prayed an injunction to restrain the collection of the execution. 

An injunetion having been awarded, the defendants, Emanuel 
& Gaines, filed their joint and several answers, admitting the 
allegation of the bill in respect to the sale of real estate in Mo- 
bile, to Schuyler and Roberts, the making and endorsing of notes 
and the execution of the mortgage. But these defendants ex- 


plicity state that it was agreed and understood at the time of the 


sale to Schuyler and Roberts, that in-addition to the mortgage, 
such an endorser as the respondents approved, should be furnish- 
ed on a portion of the notes; and that: the notes were handed 
over to them endorsed as stated, without any conversation having 
been had between the respondents and the endorsers. That an 
endorser was required, that the respondents might have a securi- 
ty for the purchase money, beyond, and in addtion to the mort- 
g ge. 

The respondents admit the payment of one of the notes and 
the filing of a bill of foreclosure, after forfeiture of the mortgage. 

The respondents further state that, Schuyler, after the execu- 
tion of the mortgage to them, executed a mortgage in favor of 
the Branch of the Bank of the State of Alabama at Mobile, of 
the same property, to secure to that institution the sum of sixty 
thousand six hundred and three and ninety-one one hundredths 
dollars, which sum it is believed, still remains unsatisfied. That 
after the execution of the last mentioned mortgage, the interest 
of Schuyler in the mortgaged property was sold under an execu- 
tion at law, by the sheriff of Mobile county, when the respon- 
dents became the purchasers for the sum of thirty-five dollars, 
though they considered the interest sold of no value, inasmuch 
as the property was not of value sufficient to satisfy the incum- 
brances upon it. 


4 





26 ALABAMA. 


Cullum v. Emanuel & Gaines et al. 








The purchase of the interest of Schuyler was made for the 
purpose of avoiding all controversy which might have arisen, if 
any one else had have purchased, and without any intention of 
extinguishing the equity of redemption. ‘The respondents knew 
of the existence of the mortgage in favor of the bank at the time 
of the sheriff’s sale—and it was their intention to apply the 
rents, as received, to the payment of their debt and interest, and 
they are still willing, as rent is received, thus to apply it. 

The insolvency of Schuyler and Roberts is admitted, and the 
respondents insist in their answer upon the benefit of a demurrer. 

Upon motion the injunction was dissolved, and the bill con- 
tinued as an original. From this decree the plaintiff prosecutes 
an appeal in order that ¢he sume may be here revised. 


J. A. Campsett, for the plaintiff. 
Srewanrt, for the defendants, 


COLLIER, C. J.—In the argument of this cause two points 
have been made for the plaintiff: 

1. That the mortgage operates in equity, as a lien upon the 
property embraced by it for the payment of all the notes made 
by Schuyler and Roberts—that the notes are entitled to priority 
of satisfaction from this security in the order in which they fall 
due. And that, inasmuch as the plaintiff upon payment of either 
of the notes in which he may be a surety, might resort to the 
mortgage for indemnification, equity will dispense with this cir- 
cuity by requiring Emanuel & Gaines to seek a satisfaction 
from that source in the first instance. 

2. That a surety is entitled to all the securities or means of 
payment to which the creditor was entitled, and if a creditor 
has destroyed or impaired these, the surety is prodanio dis- 
charged. The defendants, Emanuel & Gaines, having purchased 
Schuyler’s interest in the equity of redemption, extinguished the 
mortgage, (which was an ample security for the notes of which 
the plaintiff was the endorser) and thus released the plaintiff 
from his liability: 

1. It is clearly competent for a creditor to secure himself both 
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by a lien on property and the engagement of a third person un- 
dertaking for the payment by the debtor. And the creditor is 
not obliged to proceed in equity upon his mortgage, but has the 
election either to seek a foreclosure, or to prosecute an action at 
law upon the promise of the debtor and his surety. (Tice v. An- 
nin, 2 John’s. Ch. Rep. 125; Dunkley v. Van Buren and others, 
3 John’. Ch. Rep. 330.) The mortgage is a mere security for 
the debt, and is regarded as an incident to the legal contract to 
pay, which remains in full force, and on this ground rests the 
principle which permits the mortgagee to elect his remedy. 

To sustain the argument for the plaintiff on this point, we 
have been referred to the case of Gwathmeys v. Ragland. (1 
Rand. Rep. 466.) The facts of that case, so far as they need be 
noticed, are these, ‘*a deed of trust was executed by William 
and Francis Sutton, to trustees to secure the payment of three 
notes to a certain Anderson Barrett. The first note was paid, 
the second transferred, by endorsement, to Nathaniel Ragland, 
without any assignment to him of the deed of trust; the third 
note was endorsed to Robert and Temple Gwatnhmey, who took 
an assignment of the deed of trust for their security.”” The 
trustees having advertised for sale the property embraced by the 
deed, to satisfy the note held by Ragland, the Gwathmeys filed 
a bill to enjoin the sale of the trust property to satisfy Ragland’s 
claim, insisting that as they had taken an assignment of the deed 
of trust, and Ragland had not, their lien was to be preferred to 
his. The Court of Appeals held that the deed of trust was an 
additional security for the payment of the notes to Barrett or his 
assigns, in the order in which they fell due, it follows the notes 
into the hands of their several holders, and it was not competent 
for Barrett, by an assignment of the deed to the Gwathmeys to 
deprive Ragland of his priority of right to demand a sale of the 
trust property, if necessary to the payment of his claim. There 
was no fraud or misrepresentation imputed to Ragland, and the 
assignment of the deed to the Gwathmeys gave them full notice 
of the order in which the notes were to have been paid, and 
should haye put them upon inquiry whether the first and second 
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had been paid, when they took an assignmunt of the third note, 

This case decides 1st. That where property is conveyed to 
secure the payment of notes to fall due at different periods, and 
a controversy arises between the assignees of the notes, the 
holder of the one first maturing is entitled to a priority of pay- 
ment from the property conveyed. 2d. That the assignment of 
the notes carries to their assignees the interest in the security 
furnished by the deed, without any written declaration to that 
effect, by the assignor. Neither of these points are applicable to 
the case at bar: There is no controversy between assignees as 
to the right of preference; but the argument assumes that the 
plaintiff cannot be charged upon his undertaking to Emanuel § 
Gaines, because the mortgaged property is of greater value than 
the amount of the notes endorsed by himself and Roberts. This 
argument we have already said cannot be maintained. 

2. It is a well ascertained principle, that the surety who has 
paid the debt of the principal, is entitled to stand in the place of 
the creditor as to all securities for the debt, held or acquired by 
the creditor, and to have the same benefit from them as the 
creditor might have had. This doctrine is very clearly stated by 
Lord Eldon, in Craythorne v. Swinburne. (14 Ves. Rep. 162.) 
The Lord Chancellor says, ‘*A surety is entitled to every reme- 
dy which the creditor has against the principal debtor, to en- 
force every security and all means of payment; to stand in the 
place oi the creditor not only through the medium of contract; 
but even by means of securities entered into without his knowl- 
edge, havinga right to have those securities transferred to him, 
though there was no stipulation for it; and to avail himself of all 
those securities against the debtor.”? And Chancellor Kent in 
Cheeseborough vy. Millard, (1 John’s Ch. Rep. 409.) has shewn 
that this doctrine of substitution is equally well known to the 
Civil Jaw and in the English Chancery. See also, Parsons v. 
Briddock; (2 Vern, Rep. 608): Wright v. Morley; (11 Ves. 
Rep. 10): Harrison v. Glossop; (3 Ves. & B. Rep. 135), Hayes 
v. Ward and others; (4 John’s. Ch. Rep. 123: 1 Story’s 
Eq. 477. 
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If the creditor parts with or renders unavailable securities, or 


any fund which he would be entitled to apply in discharge of 
his debt, the security becomes exonerated to the extent of the 
value of such securities; because securities which the creditor 
is entitled to apply in discharge of his debt, he is bound to 
apply, or to hola them as a trustee ready to be applied for the 
benefit of the surety; Mayhew v. Cricket, 2. Swants Rep. 185; 
Law v. ‘The East India Com., 4. Ves. Rep. $24; Cheeseborough 
y. Millard, 1. Johns. Ch. Rep. 409; Capel v. Butler, 2. Simon 
& Stuart’s Rep. 457; Hoyes v. Ward and others, 4. Johns. Ch, 
Rep. 123: 1. Story’s Eq. 480, 71. 

But as the doctrine of substi‘ution rests on the basis cf mere 
equity and benevolence, the creditor who has disabled himself, 
from yielding up to the surety the n.eans of re-imbursement 
which he had, is not to be injured thereby; provided, he acted 
without a knowledge of the rights of others, and with good faith 
and just intentions, which is all that equity requires. (Cheese- 
borough v. Millard, 1. John’s Ch. Rep. 409; 1. Story’s Eq. 
471 to 483.) 

Ordinarily the purchase of the equity of redemption, does not 
operate in extinguishment of the mor/gage, but the purchaser 
takes it charged with the /iei, having acquired only the right to 
complete his title, by the payment of the mortgage debt. 
Whether the purchase by a mortgagee will have the effect to de- 
stroy the equitable right of a surety (situated as the plaintiff ) to 
substitution, we need not determine, as ihe case may be dispos- 
ed of on another ground. 

The defendants, Emanuel & Gaines, explicitly state, that they 
considered the equity of redemption of no value, inasmuch as 
the mortgaged property was of less value than the incumbrances 
upon it—that the purchase of Schuyler’s inierest was made for 
the purpose of avoiding controversy which might have arisen, 
if another person had purchased. That they were aware of the 
existence of the mortgage to the Bank, at the time of the Sher- 
iff’s sale, and that it was, and still is their intention to apply the 
rents and profits as received, to the extinguishment of their debt 
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and interest. Hére isa direct disayowal of an intention to ex. 
tinguish the mortgage, and a statement of facts shewing that 
Emanuel & Gaines in purchasing the equity of redemption of 
Schuyler, ected in good faith and with just intentions, The 
plaintiff instead of being prejudiced by that act, is likely to be 
benefitted, as the respondents declare that it is their intention to 
appropriate the rents and profits to the payment of the debt and 
interest due them. Even if it were conceced that the mortga- 
ged property, without reference to the extent of its value, should 
be disposed of for the payment of the notes in the order in which 
they fall due, yet it cannot be maintained that the plaintiff is re. 
leased from his suretyship on the ground that the mortgage is 
extinguished. The disclaimer and_.concessions made in the an- 
swer of the respondents are sufficient to prevent such a result, 
whatever might be the conclusion of Jaw apart from these. 
Without examining further, the arguments cn this point, we 
are of opinion that the case made by the bill and ansv.er, does 
not show an extinguishment of the mortgage, to the prejudice of 
the rights of the plaintiff’ His interest in equity is unaffected 
by the purchase of Schuyler’s interest by the respendents, 
The result is, that the decree of the Circuit Court is affirmed. 
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Tre Strate v. JonatHan Kennepy. 


1, An indictment against a retailer of spirituous liquors, for permitting gaming in 
his house, should charge that the defendant was a licensed retailer of spirituous 
liquors. 

2, A license to retail spirituous liquors, can only be granted at the semi-annual 
term of the County Court, properly so called. 


Error to the Circuit Court of Wilcox County. 


THE case was brought to this Court for the revision of 
novel and difficult questions which are particularly set out in the 
opinion of the Court. 


Tue Atrorney GENERAL, for the State. 
Proctor for the defendant. 


ORMOND, J.--This was an indictment against the defend 
ant as a retailer of spirituous liquors: for permitting gaming in 
his house, Several points are reserved by the Court below as 
novel and difficult, for the revision of this Court, only two 
of which need be noticed. 

The indictment charges the defendant to be a licensed 
retailer,”’ and it was objected in the Court below, that this was 
not sufficient, but that he should have been charged as a licensed 
retailer of spirituous liquors, which the Court overruled. 

The 4th section of the act under which this indictment is 
found, it is true, uses the word ‘‘refazler,”’ in describing the 
person who shall be subject to the penalties of the law for per- 
milting unlawful gaming, but the whole context shows, beyond 
a doubt, that it is only a ** licensed retailer of spiritous liquors’? 
who, by permitting gaming on his premises can become obnox- 
ious to the penalty. 

There is a manifest incongruity in supposing that, if the 
legislature intended to punish the offence of permitting gaming 
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by a ‘‘retziler” without license, he should be subject to the 


‘épains and penalties of wilful and corrupt perjury,” but no 
difficulty exists when the law is applied to a /icensed retailer of 
spirituous liquors who, when he obtains his license, takes an cath 
that “he will not knowingly permit gaming of any kind or 
description to be carried on or played on or about his premises.” 
It may be added also as conclusive of the intention of the Le- 
gislature that a part of the punishment to be inflicted is forfeiture 
of the dicense. 

Having arrived at this resnlt the conclusion is inevitable that 
so material a part of the description of the person liable to the 
penalty of the law could not be omitted, and that the omission 
is fatal to the indictment. The indictment should have charged 
that the defendant was a licensed retailer of spirituous liquors. 

The evidence having established the fact that the license of 
the defendant was granted by the Judge of the County Court, 
the cefendant’s counsel moved the Court to charge the jury, that 
a license so obtained weuld not maintain the prosecution; which 
the Court refused. 

In this also the Court erred, 

Previous to the passage of the act of February Ist, 1839, by 
the laws then in force, authority to grant licenses to retail spi- 
rituous liquors was vested in the “County Court.*? The con- 
struction put on this law seems to have been that the license 
could be granted at a monthly term, held for the probate of 
wills and other matters concerning intestates’ estates. Thi 
Court is, in common parlance, and also by the law creating it, 
called the “Orphan’s Court.” Aikin’s Dig, 248, though there 
are cases in which the legislature have applied the term County 
Court to the Orphans’ Court. But in the act of 1839 the lan- 
guage is, **That no license shall hereafter be granted at any other 
time than at the regular terms of the County Court.” This 
we think must be understood to refer to the semi-annual terms 
of the County Court properly so called, and is in contra distinction 
to the monthly terms of the Orphans’ Court. 

No authority existed for granting a license to retail liquors 
curing the recess of the Court,.(except that the clerk might, 
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during the recess, grant a permit which would last until the next 
succeeding term of the County Court,) which appears conciu- 
sively, we think, to refer to the County Court proper; as there 
would be no necessity for authorizing the clerk to act in vacation 
if the license could be rightfully granted at the monthly terms 
of the Orphans’ Court. 

The emphatic language, therefore, regular term of the County 
Court, appears to us to be leveled at the abuse of granting 
licenses at the monthly terms of the Orphan’s Court. 

This being the true construction of the law, the Court which 
granted the license in this case, had no jurisdiction to grant it: 
it was therefore void. It would not have afforded him any pro- 
tection if he had been indicted for selling spirituous liquors 
without license, except as it might have mitigated the fine if 
taken out then in good faith, and of course could not be the basis 
of a prosecution so penal as this. 

Let the judgment of the Court below be reversed. 


COLLIER, C, J.~I am inclined to think that the indictment 
in this case is sufficient, but concur fully with the Court upon 
the last point. 
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Boyp v. Barcray. 


1. Where the plaintiff and defendant are parties to a combination to defraud 
the Government of the United States, and the defendant, in the execu- 
tion of the fraudulent purpose, receives money from the United States, in the 
name of the plaintiff, and acting ostensibly as his agent, no action can be main. 
tained by the plaintiff for the recovery of the money so received. 


Writ of error to the Circuit Court of Macon County. 
Action of assumpsit on the money counts. Plea, non as- 


sumpsit. 


THE bill of exceptions taken by Boyd, at the trial, declares 
that sometime during the year 1836, he was the captain of a 
company of volunteers engaged against the Creek Indians; that 
the company was supplied with neither waggons or provisions 
by the General Government; but supplied themselves. Upon 
disbanding, the company determined to charge the Government 
for a waggon and team. and if pay was received the company 
was to divide it among themselves. Barclay was not a member 
of the company, nor had he a waggon or team engaged in the 
service of the Government. One of the company applied to 
Barclay for liberty to use his name to draw the money ihata 
waggon and team would be entitled to, and Barclay assented. 
Boyd was appointed to receive the money due the compary, 

V 


] 
rices of 


and in the name of Barclay, and on his account for se: 
waggon and team, received from the General Government six 
hundred and sixty six dollars. The account rendered to the 
General Government was in the name of Barclay, and purpor- 
ted to be for services rendered as aforesaid, when, in point of 
fact, the company had no waggon or team, and no such services 
were rendered by Barclay. On this evidence, Boyd’s counsel 
requested the Court so to charge thé jury 
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‘Ist. If the money was obtained from the General Govern- 
ment by fraudulently representing to the Government, or to 
any Officer thereof, that Barclay was entitled to it for services of 
his waggon and team, when in fact no such services were ren- 
dered, that the defendant received the money to the use of the 
Government: not to the use of the plaintiff; and that the plain- 
tiff could not recover.”” This charge the Court refused, and 
intimated to the jury that if the money was so obtained by the 
defendant, the plaintiff could recover. 

“62d, That if the plaintiff agreed to permit the company to 
use his name to draw the money, without having rendered the 
services, he could not recover.”? This charge the Court also 
refused to give, and charged the jury directly contrary to the 


request. 
‘¢ 3d. That if the plaintiff agreed to permit his name to be used 


to draw the money, and that when drawn, it was to be distribu- 
ted amongst the company, he could not recover.’” This charge 


was also refused to be given. 
A verdict was found and judgment rendered against Boyd, 
who assigns the several charges given and refused, as matters of 


error in the judgment of the Circuit Court. 


DarGav, for the plaintiffin error. 
No counsel appeared for the defendant 1n error. 


GOLDTHWAITE, J.—The facts of this case disclose a 
transaction by which the United States were defrauded of a sum 
of money; ard one of the parties to the fraudulent transaction 
seeks to recover from another, the amount received from the 
United States, on the pretence that it was paid to the defendant 
as agent for the plaintiff, for a demand made out and allowed in 
his name. 

If Barclay’s name had been used without his knowledge or 
consent, to carry into effect the illegal object to be attained, his 
right to recover the money received could not be disputed, un- 
less Boyd had been notified by the United States, to retain the 
money. The sole object of Barclay in secking arecovery, might 
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to be the legal as well as the charitable conclusion; and Boyd 
would not be permitted to disavow the agency assumed by him, 
or to allege his own turpitude to avoid the payment. But no 
such inference can be drawn in favor of the plaintiff in this 
action; for the evidence shews that he assented to the use of his 
name with a full knowledge of the falsity of his claim, and of the 
object to be attained. It cannot be reasonably expected from 
one who has thus lent his name and connected himself with a 
deliberate fraud, to pursue a remedy against a coadjutor, for the 
purpose of rendering justice to the injured party. The sole ob- 
ject of a suit by one thus circumstanced, must be to obtain the 
whole or a_ portion of the illegal plunder to subserve his own 
interest. No court of justice can rightfully lend its aid to assist 
him in such an attempt, not that the condition of the defendant 
is more creditable than his own, but because justice will not un- 
dertake to determine to whom the reward of successful fraud is 
due. 

If Boyd, throughout this transaction had acted as the mere 
agent of Barclay, and in this character, had received the money, 
it might be difficult to distinguish this case from those of Tenant 
v. Elliot (1 B. & P. 3) and Farnur v. Russel (Ib. 295); in the 
former of which it was decided, that a broker who had effected 
an illegal policy of insurance, could not retain the money receiv- 
ed by him from the underwriter, against his principal; and in 
the latter case, a carrier who had received the payment for some 
counterfeit farthings sent by him to a purchaser, was held ac- 
countable for the money so received, to the seller of the coun- 
terfeit farthings. These decisions go very far to sustain the 
position, that if the person receiving money paid on account of 
a fraudulent or illegal transaction, is the mere agent for another, 
he will not be permitted to go into evidence of the illegal 
transaction, wnless it is necessarily connected with the implied 
contract on which the action to compel the payment of the 
money is founded. 

But, we think it is clear from thé statement of the evidence, 
that Boyd's agercy in this transaction was a mere pretence, used 
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for the attainment of the money pretended to be due to Barclay 


for services never rendered: When collected, the money was 
not to be paid to him, but by the terms of the conspiracy, was 
to be paid, by Boyd, tothe members of the company. There 
was then, nothing real in the relation of Barclay and Boyd as 
principal and agent; and moreover, the former had no claim 
whatever to the money obtained; for, according to the stipula- 
tions amongst his own confederates, the money was to come to 
them and not to him, 

To use the words of C. J. Wilmot, in Collins v. Blantern 
(2 Wils. 347), **the manner of the transaction was to gild and 
conceal the truth, and whenever courts of law see such attempts 
made to conceal wicked deeds, they will brush away the cobweb 
varnish and shew the transactions in their true light.’’ 

In this view of the merits of this case, it is clear that the first 
charge asked for by the defendant’s counsel ought to have been 
given, The second ana third charges requested, do not seem to 
be very explicit, and do not call for a particular examination, as 
we conceive that the opinion we have expressed will sufficiently 
indicate the rules which must govern this case. 

Let the judgment be reversed and the cause remanded. 
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Srursiericip v. Hacerry. 


1. Where a garnishee admits in his answer that he had made his promissory note 


in favor of the defendant in the judgment; but states that he had been notified 


of its assignment, or that a suit had been brought thereon, against him, in the 
name of certain persons styling themselves assignees, the plaintiff is not entitled 
ll the proprietor of the note. 


to judgment, without showing that the payee is still 

ition in open 

Cour:, yet if the record recites that the garnishee had filed his answer, and that 

the plaintiff had consented to receive the same, an examination in Court will be 

considered as waived. 

THE defendant in error having recovered a judgment against 
Ezekiel Nichols and others in the County Court of Montgomery, 
filed his affidavit. pursuant to the statute, with the clerk of that 
Court, alleging that the defendants in the judgment had no 
property in their possession; and that he had just cause to be- 
lieve that the plaintiff in error was indebted to them, or had 
effects of theirs in his hands: Whereupon, a garnishment was 
issued and served on the plaintiff in error, who answered ‘¢that 
about the last of Fetruary 1836, he executed to A. S. Rip- 
petoe or bearer, his promissory note, for seven hundred and 
thirty and twenty-one hundredth dollars, one day after date; but 
that he is entitled to a set-off to said note of about thirty dollars.. 
This garnishee was sued to the Spring Term, 1837, on said 
note, inthe name of Clark & Peters, in Coosa County, as own- 
ers and holders of said nete. After this garnishee was summoned 
in this cause on the 25th of September last (1838), he received 
a written notice from the agent and attorney of Albert S. Rip- 
petoe in said Rippetoe’s name, that the note above spoken of, 
never had been the property of Clark & Peters; but that it be- 
longed to said Rippetoe, and alwayshad. This garnishee never 
conversed with Clark & Peters about the note, and this is all the 
proceedings had in said case; and the garnishee is in no other 


manner indebted.”’ 
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Upon this answer the Court rendered a judgment against the 
plaintiff as follows: “ This day came the said garnishee and filed. 


his answer, acknowledging an indebtedness to the defendants in 
the original judgment, in the sum of eight hundred aad fifty 
four and twenty-one hundredth Peta vhich answer, the 
plaintiff consents to receive. And it appearing that the plaintiff 
has obtained a judgment at the February Special Term of this 
Court, for the sum of five thousand two hundred and ninety one 
and ten hundredth dollars, against the defendants viz: Ezekiel 
Nichols, Andrew Poor, Henry R. Hall, oe E. Clark and 
Otis T. Peters, besides his costs. It is fore considered by 
the Court, that the said sum of eight hund: al and fifty-four and 
twenty one hundredth dollars, be condemned in the hands of the 
said garnishee, towards the payment of the said judgment; and 
that the panera execution therefor.” 

To reverse this judyment, the plaintiff has prosecuted a writ 


of error to 5 tis Court. 
Gotpruwairs, for the plaintiff. 
DARGAN, contra. 
b] 


COLLIER, C. J.—If the written answer transcribed into the 
record can be looked to, it is clear that the County Court erred 
in rendering a judgment against the garnishee. It does not ad- 
mitan indebtedness: it merely states that two of the defendants 
in the original judgment were prosecuting a suit against himon a 
promissory note which he had given to a third person; but that 
he had received a notice from the payee, that it had never been 
transferred, and was still his property. 

In Robinson v. Rapeiye & Smith, (2 Stew’t. Rep. S6), it was 
held that it must be intended that the answer of a garnishee is 
rue where a denial is not interposed in the manner pointed out 
by the statute. In that case the garnishees admitted that they 
were once indebted to the defendants in attachment; but that 
they had been notified fd certain persons styiing themselves 


assignees cf the defendants, that the demand had been assigned 


to them. ‘To entitle the attaching creditor to a judgment 





40 ALABAMA. 





Stubblefield v. Hagerty. 


against the garnishees, it was decided that it should be shown 


either that no assignment had been made, or else that the assign- 
ment was invalid. DBya parity of reasoning, in the case at bar, 
it was incumbent on the defendant in error to prove that the 
note described in the plantiff’s answer was the property of some 
one of the defendants in the original judgment. See also, Oliver 
v. Atkinson; (2 Porter Rep. 546): Simpson & Gordon v. Tip- 
pin; (5 Stew’t. & P. Rep. 208): Smith v. Chapman & Broth- 
ers; (6 Porter’s Rep. 365.) 

It is however objected, that the paper purporting to be the 
plaintiff’s answer to the garnishment cannot be regarded as a part 
of the record, because it is net made such by bill of exceptions, 
or in any other manner. 

The statute directs that the garnislice upon the return of the 
summons shall answer upon oath, what he is indebted, &c.; and 
contemplates an examination as to his indebtedness, &e. 
Though the statute does not in express terms require this exam- 
ination to be made in open court, yet it is clear from the nature 
of the inquiry, that it should be there made, unless it is waived 
by the party interested. (Aik. Dig. 42 and 43.) 

In the case before us the judgment recites that the garnishee 
had filed his answer, and that the defendant in error consen- 
ted to receive the same. Were is a direct waiver of an exam- 
ination of the gzruishee before the Court, and an admission that 
his answer had been filed and wasreceived. We must then sup- 
pose, in the absence of any thing of record, from which to 
deduce an opposite conclusion, that their answer embodied in the 
transcript is that which the judgment recites as its basis. 

Besides; we are aware that a practice has grown up under 
this statute, of receiving the answer of a garnishee in writing 
without subjecting him to an examination in Court, unless the 
party summoning him is persuaded that the answer is not a full 
disclosure of facts. ‘This practice, coeval with the statute, fur- 
nishes a warrant fur taking the answer asa part of the record, 
when the judgment affirms the fact that it was received and filed. 

Our conclusion is, that the judgment of the County Court of 
Montgomery must be reversed, and the case remanded. 
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Mercure v. Cook & McNan. 


]. Parol evidence admissible to prove that when a note was executed, there was 


an agreement to receive in part payment, a debt on another person. 


Error to the Cireuit Court of Pike County. 


This was an action of assumpsit brought by the defendants in 
error as the endorsers of a promissory note for the sum of nine 
hundred and fifty-two and forty-three hundredth dollars, made 
by the plaintiff in error, to Messrs. MeMahan and Brothers, or 
order. ‘The defendant below pleaded non-assumpsit, set-off, fail- 
ure, and want of consideration, in short by consent, the plaintiff 
below obtained a judgment. 

During the progress of tie cause in the Court below a bill of 
exceptions was taken to the opinion of the Court from which it 
appears than the plaintiff iu error (defendant below) offered to 
prove that a partnership had formerly existed between himself 
and two persons by the name of McMahan, under the firm of 
McMahan, Murchie, & Co., which was dissolved, and that on 
the dissolution the firm was indebted to him upwards of seveu 
hundred dollars: that his two partners and another entered into 
apartnership under the firm of McMahan and Brothers, one 
of whom retained; the funds ot the late firm of MeMahan, 
Murchie & Co. ‘That the new firm of McMahan & Brothers 


proposed to the plaintiff in error to sell him goods, and he agreed 


to buy if the debt due him from the late firm of McMahan, 
Murchie & Co., should be received in payment. This was 
agreed to, and the debt of the old firm to plaintiff in error 
assumed by them, but they insisted that the plaintiff in error 

1 give his note, (the one sued on) as evidence of the 
amount of purchase, until it could be precisely ascertained how 


lig L7h'4) bad ~ 


MeMahan, Mure « Co. owed the plaintiff in erro 
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This evidence the Court rejected on the ground that it varied 
the terms of the written instrument. To this opinion of the 
Court an exception was taken, and the refusal of the Court is 
now assigned for error. 


Porter for plaintiff in error. 


ORMOND, J.—We cannot perceive that the evidence offered 
is liable to the objection which led to its rejection by the 
Court. The evidence would explain why the note was given, 
and its consideration, but certainly this did not vary the terms 
of the written instrument. Proof that the note was to be paid 
in whole or in part, in a particular mode, is entirely consistent 
with its terms, and this, in our opinion, is the only effect that 
can be ascribed to the rejected testimony. It admits the making 
of the note, and that the amount is correct, but that it was to be 
discharged pro tanto, by the debt due the plaintiff in error 
from McMahan, Murchie & Co. It would devolve on the 


plaintiff in error to prove the amount of that indebtedness, and 
to that extent it would be a payment of the note, and this defence 
could be made under the general issue which was pleaded in the 


cause. 
The judgment of the Court below is reversed, and the cause 


remanded for further proceedings. 
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Kennepy v. W. MansHir AND OTHERS. 


1. A set-off by the maker of a promissory note, against an intermediate endorser, 
cannot be allowed, unless there is a contract between the parties, so as to allow 
it, founded on some new consideration. 

2. Whether evidence of the declaration or admissions of the intermediate endorser 
can be admitted to show such a contract. Quere? 


Writ of error to the Circuit Court of Wilcox County. 


ACTION of assumpsit by Kennedy as the endorser against 
Manship and two others, as the makers of a promissory note: 
pleas non-assumpsit, payment, and set off. The note sued on 
was payable to one Burton, and by him endorsed to one Hanks, 
and by him endorsed to Kennedy. At the trial, the defendant, 
Manship offered a note made by Hanks to one Holly or bearer, 
dated 28th August, 1837, due, and belonging to Manship. This 
note was admitted in evidence against the objection of Kennedy, 
and the Circuirt Court instructed the jury that if this note 
belonged to Manship previous to the transfer (of the note sued on) 
to the plaintiff by Hanks, and if the latter had made an express 
arrangement to set-off the note against the other, then the set-off 
must be allowed, and the statements of Hanks were admissible as 
evidence to prove such arrangement. The admission of the 
set-off and the charge of the Court was excepted to by Kennedy, 
who assigns the same for error. 


Proctor, for the plaintiff in error. 


GOLDTHWAITE, J.—The principal question to which our 
attention has been called,,arose in the case of Stocking v. Toul- 
min, (3. Stewart and Porter 35,) and this Court then deter- 
mined that the maker of a note could not be permitted to 
set-off a demand against an intermediate endorser. This case 
differs from that, as the charge of the Circuit Court assumes 





ALABAMA. 





Kennedy v. Manship and others. 





that evidence was before the jury of an express arrangement 


between the parties that one note should be set-off against 
the other; and from this circumstance the present case is some- 
what similar to that of Farnsworth v. Richardson, (1. Stewart 
55,) in which it was held that a payment made to an inter- 
mediate endorser was a good defence to the action. It 
is also similar to the case of Fergurson v. Hill, (S. Stewart 
485,) when the maker was allowed to plead in abatement, 
that a further day of payment was given by a new contract, 
founded on a sufficient consideration, and made by him with 


an immediate endorser. 
The opinion of the Court, in the latter case, seems to be 


founded on tke supposed equity of the statute of 1812, [ Aikin’s 
Digest 326. S. 6,] but the true reason of the decision is pointed 
out and explained in the subsequent case of Stocking v. Toul- 
min. However similar these cases might be to the one now under 
consideration, if any equity could arise from the facts stated 
so as to bring the statute to bear, it is very clear that in this 
case there was neither a payment nor a new contract. The 
charge assumes that some understanding between the parties 
was had, or in the terms of the instructions given to the jury, 
an vapress arrangement. Now it is difficult to infer from these 
terms that a new contract was entered into, by which the note 
payable to Burton was extinguished, or the contract evidenced 


by it in any manner changed or modified. 
A mere willingness to set off one demand against another, or 


even an express understanding so to do, without some new 
consideration to support it as a contract, cannot have the effect 
to defeat the right of the plaintiff to recover. If such an 
understanding existed between the parties why was the execu- 
tion of it deferred, or why should an innocent holder be made 
the sufferer by the laches of him who has neglected to protect 
his own interest? Whatever answer might be given to these 
questions it is sufficient to say that the case of Stocking v. Toul- 
man establishes that no equity arises under the statute of 1812, 
to Iet in this set-off. This being the case there must have been 


a promise to pay the demand, and to extinguish the debt by 
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recovering it asa set off before it could warrant the charge given 


by the Cireuit Court. See French v. Garner, [7. Porter 549. ] 

It is unnecessary to express any opinion on the charge of the 
Court with respect to the effect of statements made by Hanks, 
because the exception is so indefinite as to leave the time when 
these statements were made entirely uncertain. If the state- 
ment constituted a part of tho res gesta of a contract, they 
might be admissible, but in general, evidence of the declarations 
of one not a party to the suit, are inadmissible as the individual 
can, in most cases be examined as a witness. 

For the error in the charge to the jury the judgment of the 
Circuit Court is reversed, and the case remanded. 


Evans v. McManan. 


1, Where a judgment entry recites a demurrer (sustained) as having been intet 
posed by the defendant to his own plea, the Appellate Court will intend the 
recital to be a clerical mistake, and that it was the plaintiff who demurred. 

2. A judgment as upon a retrazit, is a complete bar to a subsequent action for the 
same cause. 

3. A plea in bar which alleges a judgment by refrazit, and substitutes the words 
“and dismissed the same” for “but from the same altogether withdrew himself,” 


is good on demurrer. 


The defendant in error declared against the plaintiffs in the 
Cireuit Court of Pike, in an action of assumpsit founded on a 
promissory note. 

The plaintiff pleaded in due form that the defendant had 
theretofore impleaded them for the same identical promises and 
undertakings in the declaration mentioned, and that at a term of 
the Court in which such suit was pending, ‘the said plaintiff 
(defendant in error) in proper person came into said Court, and 
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confessed that he would not further prosecute his said suit 
against said defendant (plaintiff in error) and dismissed the 
same, and from the prosecution thereof altogether withdrew 
himself, whereupon it was then and there considered by the 
said Court that said plaintiff should take nothing,” &c. 

To this plea there was a demurrer and joinder; where- 
upon a judgment was rendered as follows: “And now at this 
term came the parties by their attornies, and the demurrer 
heretofore filed by the defendants being solemnly argued, was 
overruled by the Court, and the defendants failed to plead over, 
whereupon it is considered by the Court that the plaintiff re- 
cover of the defendant the sum of four hundred and eleven 
seven-two hundreth dollars for his damages, as well as his 
costs, for which execution may issue.”’ 

To review this judgment a writ of error is prosecuted to 
this Court. 


B. F. Porter for the plaintiff. 
No CounsEt for the defendant. 


COLLIER, C. J.—Though the judgment purports to have 
been rendered upon a demurrer interposed by the plaintiffs in 
error, the record does not discover such to have been the state 
of the pleadings. The defendant in error demurred to the plea, 
and thus we intend that the legal questions were presented to 
the Court. The recital in the judgment that the defendant’s 
demurrer was overruled is obviously a clerical mistake. The 
entry should have described it as the plaintiff’s demurrer which 
was sustained; otherwise the plea would have been held suffi- 
cient in law, and required a replication. We feel the less 
difficulty in making these explanatory intendments, inasmuch as 
the entire entry is characterised by a want of technical accuracy. 

We are now brought to consider the sufficiency of the plea. It 
alleges a judgment by refrazit against the defendant in an action 
prosecuted for the same identical cause In form the plea is 
almost a literal transcript of such a plea as is furnished by Chilly, 
the only difference being in the formal parts, in the insertion of 
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the words, ‘‘and dismissed the same;’’ Chié/y merely alleging 
that «* the said A. B. came into the said Court in his own pro- 
per person, and confessed that he would not further prosecute 
his said suit against the said C. D., but from the same alto- 
gether withdrew himself,” &c. The words ‘‘and dismissed 
the same,”’ cannot affect the plea, they are rendered entirely 
inoperative by what precedes and follows them, and cannot be 
understood to make the judgment pleaded, indecisive of the 
rights of the parties as a judgment of dismissal would be. 
The judgment set up in the plea is clearly a retrazvit, and can- 


not be otherwise considered. (3. Chitty’s Pl. 477.) 

A retrazit, says Blackstone, “differs from a non-suit, in that 
the one is negative, and the other positive: the non-suit is a 
mere default and neglect of the plaintiff, and therefore he is 
allowed to begin his suit again upon payment of costs; but a” 
retraxit is an open and voluntary renunciation of his suit in 
Court, and by this he forever loses his action.” (3. Black. 
Com. 296.) 

Mr. Dunlap says a refrazié is as complete and effectual a bar, 
as if a verdict had been rendered for the defendant, and he can 
never afterwards commence another action for the same cause.”’ 
(1. Dunlap Pr. 494.) 

It is then clear that the plea of the plaintiff in error was 
well pleaded, and the matter of it availablein law. See 3, Salk 
245; Bing. on Judgments 48; Boote’s Suit at Law 159; 10 
Johns. Rep. 221; Cro. Jac, 211; Ld. Raym’s. Rep. 598. 

The judgment must be reversed, and the case remanded. 





Licrerson v. D. & J. BU. Warren. 


1. A judgment nisi against a garnishee, must be for a sum certain, and cannot 
rendered for an uncertain amount, to be ascertained py a judgment to be aff 


wards rendered. 
2. The final judgment rendered against a garnishec, cannot be extended beyond, 


or be variant from the judgment w7si, of which it is a mere confirmation 


> 


Error to the Circuit Court of Dallas County. 


IN this case the plaintiff in error was cited to appear and an- 
swer asa garnishee upon an affidavit of the cefendants in error, 
that they had obtained judgment against Pell & Carpenter and 
John Gordon, for two hundred and sixty nine and forty-one 
hundredth dollars, that the writ of /ert facias had been returned 
‘*no property found,’’ and that they believed the plaintiff in 
error had funds of the defendants to said judgment, in his hands. 

The plaintiff in error being cited, failed to appear, and judg- 
ment by default, was entered against him, “for the amount that 
the said plaintiffs may recover of the said Carpenter & Gordon, 
unless the said Dickerson appear at the next term of the Court,”’ 
Xe. Upon the return of the scire facias, judgment final was 
entered against the garnishee, for “*two hundred and sixty nine 
and forty-one hundredth doliars, the amount of the judgment 
recovered by the said plaintiffs of Carpenter & Gordon, besides 
costs, &c.”’ 

The garnishee prosecutes this writ of error, and assigns lout 
error— 

ist. That there is no suflicient judgment nisi. 

2d. The Court erred in rendering final judgment. 


Porter, for the plaintiff in error. 


ORMOND, J.—It is an established principle that 2 judg: 


0 be binding. must be certain and complete in itself, wit 
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reference to any thing else by which to ascertain its meaning. 
Draughan and others v. The Tombeckbee Bank, [1 Stew’t. 66. ] 
The Tombeckbee Bank v. Strong’s Executors, [1 Stewart & 
Porter 187. ] 

The final judgment rendered against a garnishee is merely a 
confirmation of the interlocutory judgment, previously rendered. 
It follows necessarily, that the final judgment cannot be exten- 
ded beyond, or be diflereat from, the previous judgment ren- 
dered on condition. It cannot avail therefore, on the princi- 
ples here laid down, that the final judgment is for a certain sum, 
as its binding efficacy must depend on the previous conditional 
judgment, of which the final judgment is the mere confirmation. 
If the conditional judgment is erroneous, an aflirmance of it can- 


not cure the defect. 

It is possible that in a suit commenced by original attachment, 
where the process is levied on a debt in the hands of another 
summoned as a garnishee, and who fails to appear, that it may 
be allowable to enter a judgment nzsz, against him, similar to 
the present, from the necessity of the case, as he might other- 


wise, by his contumacy, eee the plaintiff from obtaining 
judgment on the attachment. But this garnishment was sued 
out on a judgement previously obtained; and for the reasons 
given cannot be sustained. 

Let the judgment oe reversed, and the cause remanded. 


7 
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Cirements, Hatt, Ginprat AND STEELE vs Tue Drancu 
or THE BANK OF THE STATE or ALABAMA AT Monr- 
GOMERY. 


1. To sustain a judgment by default on a motion by a bank, under the statute ; the 
liability of the defendant must be shown by the judgment entry, as well as the 
notice and certificate which authorized the Court to exercise the summary juris. 


diction. 
2. A form given, illustrating the rules laid down in the case of Curry vs. The 


Bank of Mobile. [8 Porter 360.] 
Writ of error to the County Court of Montgomery County. 


Motion for judgment. The notice was issued on the 10th 
April, 1838 ; it described a bill of exchange, on which the motion 
is predicated, but omits to set out the endorsement ; the judg- 
ment was rendered at the proper term by default, and recites 
that thirty days notice was given to the defendants of the mo- 
tion ; that the certificate of the President of the said Bank, that 
the ‘* debt sned on” was dona fide the property of said bank, and 
protest were shown to the Court. 


Darean for the plaintiffs in error, cited Curry v. The Bank 
of Mobile. [8 Porter 360.] 
No counsel appeared for the bank. 


GOLDTHWAITE, J.—This case is so entirely within the 
influence of many, and often repeated decisions of this Court, 
that an opinion would only be the reiteration of the rules laid 
down in the case of Curry vs. The Bank of Mobile. [S Porter 
360. ] 


In order, however, that future errors may be avoided, wenow 


? 


give the form of a judgment entry, which we consider as appli- 


cable to this particular case, and as illustrating the rules applica- 
ble to summary judgements on motion by the several! banks of 
this State. 
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We do not intend to be understood as deciding that no other 
judgment entry will be considered as sufficient, but confine our- 
selves to the declaration, that if the record of this case contained 
the recitals which are given in the annexed form, the plaintiffs 
would have avoided the costs of a reversal. 

It will be borne in mind that the act of 1837, [pp. 9.] au- 
thorizes a joint judgment against all the parties liable on any bill 
or note to the State Bank or any of its branches, and this judg- 
ment seems to have been intended to conform to that act. When 
several judgments are to be entered against the different parties 
toa bill or note, a very slight alteration will suffer to make the 
form given applicable to cases of that description. 

It is hoped that this form will enable the attornies for the 
banks and the elerks of the several courts, so to frame their en- 
tries hereafter, as to avoid the expense and delay which has been 
caused by a misconception of, or a want of attention to, the de- 
cision before adverted to. 

Let the judgment be reversed and the cause remanded. 


FORM. 


This day came the Branch of the Bank of the State of Ala- 
bama at Montgomery, by its attorney, and moved the Court now 
here, for judgment against Anderson L. Clements and William 
Hall partners, under the name of Clements & Hall; and against 
John H. Gindrat and William A. Steele, partners, under the 
name of Gindrat & Steele, as endorsers of a certain bill 
of exchange, for the sum of fourteen hundred dollars, drawn by 
Seth Robinson on Lee & Morton, Montgomery, Alabama, 
and by them accepted: dated, Montgomery, 1st December, 
1838 : payable sixty days after date, to the order of the said 
Clements & Hall, and negotiable and payable at the Bank of 
Mobile. Which bill of exchange is endorsed by the said Cle- 
ments & Hall to the said Gindrat & Steele, and by them 
to the Branch of the Bank of the State of Alabama, at Mont- 
gomery : —wasat its maturity presented at the Bank of Mobile 
for payment, which was refused, and the said bill was then and 
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there protested for nonpayment ; of which the said endorsers 
then and there had notice. And the said Branch of the Bank 
of the State of Alabama, at Montgomery, here produces and 
shows the certificate of John Martin its president, that the said 
debt is really and bona fide the property of the said Branch of 
the Bank of the State of Alabama, at Montgomery. And it ap’ 
pearing to the satisfaction of the Court that thirty days notice of 
this motion has been given to the said Anderson L. Clements 
and William Hall, and John H. Gindrat and William A. Steele, 
and they saying nothing in bar or preclusion of the same ; it is 
therefore considered, &e. 


SEWALL, BY nIs NEXT Frrenn, v. GLIDDEN. 


1. In 1826, the second section of the statute of frauds was the only law which 
provided for the registration of deeds of gift of personal property. That law 
required that the deed, in order to be recorded, should be.acknowledged or 
proved in the Circuit or County Court, &c.; consequently a deed registered, 
upon acknowledgement or proof before the clerk when the Court was not in 
session, cannot be regarded as recorded, so as to charge a purchaser with con- 
structive notice of its contents. 

2. But though such a deed may not have been regularly proved and recorded, yet 
it may be regarded as equivalent to a parol declaration of the donor’s wishes, 
and if the constituents of a gift inter vivos are shown, the donee’s right becomes 
complete. 

3. In order to pass the title to a chattel by a parol gift, at common law, there must 
be an actual delivery of the thing. 

4. A special verdict should find every fact essential to the plaintiffs right of re- 
covery in order to authorise a verdict in his favor, and cannot be aided by 
intendment, or a reference to extrinsic facts.. If the facts found shew that there 
were others, touching which there was evidence, the truth of which is not nega- 
tived by the finding, the Court without rendering a verdict, should award a venir eé 
facias de novo. 








twenty-one vears, 

e donor of the cift, is 

consistent with the d ’s right, and is not even pre umptive evidence of frand: 
6. Thouzh the statute of the 27. Eliz. against fraudulent conveyances has been 
often held to be affirmative of t mmon law, yet it may be regarded as a 


sctt!ed principle that it extends only yances of real estate. 


THE plaintiff in error brought an action of detinue in the 
Circuit Court of Mobile, for the recovery of two slaves, of the 
defendant. The cause being submitted to the jury they returned 
a special verdict as follows, viz: “We, the jurors of the jury, 
find that Lewis Sewall, of the county of Monroe was the owner 
of the slaves mentioned in the plaintiffs declaration, and that 
while he was the owner, he executed the deed hereto attached, 
and marked A; that the acknowledgements were made as is set 
forth on the said deed, and that the registry took place as is 
described and entered thereon, that there was no reason why the 
said Lewis Sewall should not make any disposition of his pro- 
perty at that time, and that he executed the deed bona fide at that 
time. We further find that the consideration of the said deed 
was the love and affection that the said Lewis Sewall had for 
his son, and that was the inducement to the deed, but that a 
consideration of one dollar for each slave was given at the time, 
and a formal delivery of the slaves was subsequently made; we 
further find that the donee was under the age of twenty-one, and 
remained under the care of his father, and generally resided 
with him until his death; we further find that the slaves afore- 
said have never been under the actual management or control of 
the plaintiff, or any legal guardian of his, but the said slaves, 
from the date of said decd, ’till the sale hereafter mentioned, 
remained under the control and management of the said Lewis 
Sewall, and that he received the hire of the same for his 
own use; we further find that in 1828, the said Lewis Sewall 
sent the slaves to the city of Mobile to an agent of his, and 
that they were hired out in the said city until the date of the 
sale, and that the said agent accounted exclusively with the 
said Lewis Sewall. 
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‘We further find that in the year 1832, the slave saforesaid 
were sold by en agent of said Lewis Sewall, (under ‘his di- 
rection) to a person from whom defendant claims the sum 
of six hundred dollars as adequate consideration, anil that the 
purchaser had no notice of the claim of the plaintiff until after 
the payment of the whole purchase money. 

“We further find that in the year 1834, the defendant pur- 
chased said slaves for a valuable consideration fully paid; that 
he had no notice of the claim of the plaintiff; we further find 
that at the date of the writ, the defendant was in the possession 
and has so continued; that the girl Henny, at the time of the 
service of the writ, was worth fiye hundred dollars, and is 
worth at this time, four hundred dollars; that the boy Columbus 
at the service of the writ, was worth six hundred dollars, and 
is now worth eight hundred dollars; that the hire of the slaves 
has been worth five hundred and twelve dollars, and that by the 
detention, the plaintiff has sustained that amount of damages. 
If upon this state of facts, the law be for the plaintiff, we find 
for him the slaves or their alternative value, and the sum afore- 
said for their detention. If the law be for the defendant, we 
we find for the defendant.” 

The deed referred to in the special verdict as marked A. 
professes to be made in consideration of natural love and af- 
fection, and one dollar paid to the donor. It bears date of the 
twenty-first day of October, 1826, and on it are endorsed certifi- 
cates of probate and registration as follows: 


“STATE or ALABAMA, Monroe County. 


«¢‘Personally appeared before me, James H. Draugh:«n, clerk 
of the County Court of said county, the above named Lewis 
Sewall, who acknowledged that he signed the foregoing deed 
on the day and year therein written, for the uses and purposes 
therein mentioned. Given under my hand and seal this 11th 
day of December, 1826, and fifty-first year of American Inde- 


pendence. Attest: : 
JAMES H. DRAUGHAN, t. s. 





JANUA 
 Sewall, by his nest friend, 
‘sSraTtr or Atanama, Monror Covunry. 
‘Recorded in Record Book, No. 2, pages 397 to 328 inclusive, 
on the 16th December, 1826. Attest: 
JAMES H. DRAUGHAN, Clerk.”’ 


‘Filed for record, the 2d November, 1526. Attest: 
J. HW. DRAUGHAN, Clerk.” 
The Court determined the law arising upon the finding of 
the jury in favor of the defendant, and rendered a judgment 
against the plaintiff for costs. ‘To revise the judgment of the 
Circuit Court, the plaintiff’ has prosecuted a writ of error to this 
Court. 


J. Gaye for the plaintiff. 


, 


YD 
; 
J. A. Campse tt, for the : ‘ies 


COLLIER, C. J.—Firs#. It was argued for the defendants 
in error that the deed from Lewis Sewall, professing to convey 
to his son a title to the slaves in controversy is inoperative and 
void against the cefendant, who was a subsequent purchaser 
without notice ; because the same was not recorded pursuant to 
law. Atthe time the deed of gift, under which the plaintiff 
claims, was executed, the only law provi ding for the registration 
of such a writing, was the second section of the statute of 
Jrauds. So much of that section as is material to the point, is 
in these words :—*‘* And moreover, if any conveyance be of 
goods and chattels, and be not, on consideration, deemed valu- 
able in the law, it shall be taken to be fraudulent within this act ; 
unless the same be by re duly proved and recorded ; or by 
deed in writing acknowledged and proved. If the same deed 
include lands also, in such manner as conveyances of lands are 
by law directed to be acknowledged or proved, or if it be of 
goods and chattels only, then acknowledged or proved “dA one 
or more witnesses, inthe Superior Court or County Court, where- 
in one of the parties lives, within twelve months after the exe- 

. ,; 


cution thereof ; or unle 1 shall 1 bona fide 
remain with the donee 


order to the 1 








Sewall, by his next friend, v. Glidden. 





consideration not ** deemed valuable in the law,” 


**acknowledged or proved &c.”’ ‘*in the Superior or County 
Court &c.’* ‘The smallness of the pecuniary consideration re- 
cited in the deed, and the great disproportion which it bears to 
what must have been the true value of the slaves given—the 
relationship of the parties and the very tender-years of the do- 
nee, are circumstances all going to show most conclusively, that 
the moving cause to the execution of the deed was the “ natur- 
al love and affection’? which the donor bore to his son. Such 
being the consideration of the deed, as ascertained by the verdict 
it comes directly within the provision of the act cited, and to be 
operative to pass a title to the slaves named in it, it should have 
been ‘¢ acknowledged or proved in the Superior (then the Cir- 
cuit) or County Court wherein one of the partics lived, within 
twelve months after the execution thereof.”? By the record it 
appears the deed was only acknowledged before the clerk of the 
County Court where the donor lived, The clerk had no autho- 
rity to take the acknowledgment ; the registration was conse- 
quently irregular and the deed itself as against a subsequent pur- 
chaser without notice, became a nullity. ‘hat the defendant pur- 
chased in ignorance of the claim of the plaintiff, is expressly 
affirmed by the finding of the jury. 

Second.—The deed being void, we will now inquire whether 
the finding of the jury shows that there was agiftby parol. In 
saying that the deed is void, we desire not to be understood as de- 
termining it to be invalid for all purposes, but merely declare it 
inoperative to pass title. It may, however, be regarded as equiv- 


it should be 


alent toa parol declaration of the donor’s wishes, and if the 
constituents of a gift ¢zfer vevos are shown, the plaintiff’s right 
must prevail, 

It is laid down in the books that at common law, in order to pass 
the title to a chat(el by a parol gift, there must be an acfual delive- 
vy of the thing. A mere intention or naked promise to give, with- 
out some act to pass the property, is nota gift. There exists the 
locus penifentiz so long as the gift is incomplete and left im- 
perfect in the mode ef executing it; and a Court of equity will 
not interfere and give effect to a gift left inchoate and imperfect. 
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[Hooper vs. Goodwin, 1 Swanst. Rep. 485; Bunn vs. Markham 
7 Taunt. Rep. 224; Irons vs. Smallpeice, 2 Barnw. & Ald. Rep. 
551 ; Antrobus vs. Smith, 12 Ves. Rep. 39; Pennington vs. 
Gittings, 2 Gill. & John. Rep. 221; Frisbie & wife vs. McCarty, 
1 Stew’t. & Porters’ Rep. 56. ] 

The deed we have seen, declares the intention of the donor 
that the slaves should cease to be his property, and a title to them 
vest in his son, the plaintiff. The jury find that “ subsequently” 
to the execution of the deed and the payment of one dollar for 
each slave, ‘*a formal delivery of the slaves, was ‘* made.” 
When, to whom, and upon what occasion this delivery was mace, 
is not ascertained by the finding. Whether it was made to the 
plaintiff, and whether it had reference to the deed, or to any pre- 
viously declared intention of Lewis Sewall to vest the property 
in his son, we are wholly uninformed. These are questions to 
which the jury should have furnished a response by their verdict, 
and we are not authorized to infer from its silence a conclusion 
favorable to the plaintiff. 

It is a well established principle that the Court will not aid a 
defective special verdict by intending facets to have been proved 
to the satisfaction of the jury, even if those facts appear from 
the record to have been given in evidence. A verdict is the act 
of the jury and cannot be aided either by intendment or a refer- 
ence to extrinsic facts; otherwise it might become the act of the 
Court. ‘Such an assumption”? (say this Court in Lee vs, 
Campbell’s heirs, 4 Porter’s Rep. 202.) ‘* we would consider a 
palpable, if not an alarming invasion of the rights of the jury. 
(See also Bolling vs. Mayor, &e. 3 Rand. Rep. 577 ; Brown, &c. 
vs. Ralston, &c. 4 Rand. Rep. 516.) 

The finding of the jury then, in the particulars stated, is too 
uncertain and defective to have authorized the rendition of a 
judgment in favor of the plaintiff ; yet the facts found are such 
as to show, that there were other facts touching which there was 
evidence ; in regard to these the verdict is silent ; and the Court 
without rendering a judgment for the defendant, should have 
awarded a venire facias de novo. It is laid down by the ele- 
mentary ‘vriters where an uncertain, ambiguous or defective 

8 
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verdict has been rendered, the Court should award a venire fa- 
cias de novu, (Steph. Plead. 120—21; Viners Ab. 466--1 ; 
Sellon’s Prac. 495.) ‘That means according to our practice, 
nothing more, than submitting the case to another jury for trial. 
(In Lee vs. Campbell’s heirs, 4 Porter’s Rep. 204.) This Court 
awarded a venire facias de novo, because the verdict did not find 
facts to authorize the plaintiff to recover, or show the insouffi- 
ciency of the detence. 

In Brown, &c. v. Ralston, &c. (4 Rand. Rep. 518), the 
Court of Appeals of Virginia, considered the difference between 
a new trial and a venire facias de novo, and in what cases the 
Jatter would be the appropriate procedure where the jury have 
returned a special verdict. Judge Carr, in his opinion, cites 
(Witham v. Lewis, 1 Wils. Rep. 54 and 75) a case, in which 
the twelve Judges of England associated with the Lord Chan- 
cellor Hardwicke, examine the same question. Lord Chief 
Justice Willes, in delivering the opinion of the Court remarks, 
‘¢a venire fucias de novo and a new trial are very different 
things, though alike in some points.” They agree in this, that 
a new trial takes place in both, and that the Court nay or may 
not granteither. They differ in this, that the venire facias is 
the ancient proceeding of the Common Law; the new trial, a 
modern invention, to mitigate the severity of the proceeding 
by attaint. New trials are generally granted where a general 
verdict is found; a venire de novo, upon a special verdict. 
The most material difference between them is, that a venire 
must be granted upon matters appearing upon the record; but 
a new trial may be granted upon things out of it; as if the ver- 
dict be contrary to the evidence, or the judge has given wrong 
instructions. Buta venire can only be granted in one of two 
eases. Ist. If it appear upon the face of the verdict, that it is so 
imperfect that no judgment can be given upon it. 2d. Where 
it appears that the jury ought to have found other facts different- 
Jy. An example of the first is the case of Chatie v. Harwell, a 
prosecution for selling wine by retail; venire de novo, because 
of the imperfection of the verdict; the act of Parliament having 
particularly mentioned retail measure, as quart, gallon, &c. ; and 
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the verdict only found that he sold wine by the bottle, without 
taking notice of the measures in the statute. As to the second 
head, where it appears on the record that the jury ought to have 
found otherwise ‘*in action of trover, if the jury in a special ver- 
dict find that the plaintiff demanded goods of the defendant, and 
he refused to deliver them, a venire de novo ought to go; be- 
cause the jury have found only evidence of a conversion instead 
of finding the conversion itself.”” A majority of the Court, in 
Brown, &c. v. Ralston &c. were of opinion that the special 
verdict in that case did not find sufficient matter to enable them 
to render a judgment upon it either for the plaintiff or defendant; 
but that it found facts from whieh an inference might be made 
either way. This inference the Court was not authorized to 
make, as it was the appropriate office of the jury: (4 Rand. Rep. 
531, 72, °5, 6: Hob. Rep. 262: 3 T. R. 198: Jenks e¢ al. v. 
Hallett: 1 Caine’s Rep. 60: 1 Hen. & Munf. Rep. 236: and 
Barnes e¢ al. y. Williams: 11 Wheaton’s Rep. 415.) 

The authorities cited, show that where a verdict is so ambigu- 
ous or defective, that the Court cannot with certainty know 
what particular judgment the correct administration of justice 
requires: or where it appears that the jury ought to have found 
other facts, in such cases the correct practice is, to send the case 
to another jury. ‘That the verdict in the case before us is too 
defective to have authorized the judgment of the Court, has 
been already shown, and the consequences we have indicated 
must follow, unless independently of the defectiveness of the 
verdict, it appears that the plaintiff has no title to the slaves in 
controversy. 

To show a want of title in the plaintiff, it was argued for the 
defendant, that the parol gift under which the plaintiff sought to 
recover, was inoperative and void, by the provision of the 
statute of frauds, already cited, because the possession of the 
slaves did not really and bona fide remain with him. ‘That 
a man not involved in debt may make provision for his children, 
isa principle not merely of municipal law; but of natural justice. 
And that a gift once perfected by delivery and acceptance is 
irrevocable, unless it be prejudicial to creditors, or the donor 
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was under a legal incapacity, or was circumvented by fraud, is 
well established; (2 Kent’s Com. 440.) These words contained 
in the act referred to, viz: “or unless possession shall really and 
bona fide remain with the donee,” clearly refer to gifts by deed 
which has not been registered, and indirectly declare that the 
actual and dona fide possession of the thing given by the 
donee, shall be equivalent to a registration of the deed. 

We have already said that the finding of the jury is uncertain 
in regard to a delivery; that is, to whom, and in reference to 
what purpose or intention it was made. But assuming the de- 
livery to have been made to the plaintiff, or some one else for 
him, with the design of carrying out the purpose expressed in the 
deed, we are of opinion that the possession of the donor wnder 
the circumstances, could not invalidate the gift. It must be 
remembered that the donee was of very tender years when the 
gift was made, continued to reside with his father up to the period 
of the death of the latter, and had not in fact, attained his majori- 
ty when the present suit was commenced. The plaintiff had 
no guardian in respect to this or any other property, appointed 
by law. He lived under the paternal roof; and was controlled, 
both himself and the slaves by the donor: the possession of the 
father must be regarded as his possession. Any other conclu- 
- sion would tend to injustice. The gift, if perfected by a deliv- 
ery and acceptance, we have seen, was irrevocable by the donor. 
The donee, or. account of his infancy, was not entitled to acfual 
possession of the slaves, and coud do no act to prejudice his 
rights: and inasmuch as he could not act in respect to the pro- 
perty, it seems necessarily to follow, that he cannot be injured 
by an omission to act. This course of reasoning, brings us to 
the conclusion, that the failure of the plaintiff to retain the pos- 
session of the slaves separate and apart from the control of the 
donor, does not bring his case within the influence of the statute 
of frauds, and thus avoid it. 

In Howard v. Williams, (1 Bailey’s Rep. 575), the Court of 
Appeals of South Carolina, held that the possession by the donor, 
if the donee be a child residing with the parent, was not to be 
deemed a badge of fraud. " 
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It was srened further, for the defendant, that though there 


might be a valid gift dite partes, yet it could not stand against 


the defendant, who was a dona fide purchaser without notice. 
Under the statute of the 27th Eliz. all conveyances, &c. of lands, 
made with an intent to defraud and deceive such persons, &e. 
as shall purchase such lands, &c. fer money or other good con- 
sideration, shall be utterly void. On the construction of this 
statute, it has been held that every voluntary conveyance, 
though dona fide made, shall be presumed to be fraudulent 
against a subsequent purchaser. (Vide 1 Fonb. Eq. 278, ef 
post; and 1 Story’s liq. 344, e¢ post, and cases cited in the 
notes.) But it has been repeatedly adjudged, - may now be 
regarded as a settled principle, that the statute of the 27th Eliz. 
does not extend to conveyances of personal, but of real property 
only: (Atherly on Mar. Sett. chap. 13, p. 207: Sugden on 
Vend. 471: Jones v. Croucher, 1 Sim. and Stuart’s Rep. 315: 
1Story’s Equity 344, ef post; and Bohn v. Headley; 7 Har. & 
John’s Rep. 257.) I have noticed the statute of 27th Eliz. and 
cited‘these cases to show what construction has been placed 
upon it, because that statute is confessedly confirmatory of the 
common law: (Jackson v. Henry; 10 John. Rep. 185: Kil- 
lough v. Steele; 1 Stewt. & Port. Rep. 262.) But neither the 
common law, nor any statute operative here, made the gift, if it 
ever acquired validity, void, as against a subsequent purchaser 
bona fide, and for a valuable consideration. This conclusion 
results from what has been already said; and is sufficiently 
shown by authority; (Bohn v. Headley, 7 Har. & John’s. Rep. 
257: 2 Kent’s Com. 440, ef post.) 

I am aware that in Frisbie & wife v. McCarty, I made a re- 
mark which may seem to conflict with our opinion upon a very 
important feature of the present case. I there said ‘if the deed 
be invalid, the plaintiff could not discard it and claim by force 
of the delivery of the negro made at the time of the execution: 
that constituted but a part of the res questx, and had reference 
to, and was dependent upon the deed.” The delivery of the 
slave in that case was made simultaneously with the execu- 
tion of the deed. Here, it was made at a subsequent period: 
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whether this diflerence in the facts require the application of 
different principles, we will not now inquire. We are entirely 
satisfied with the law as laid down in this opinion. 

The best consideration we have been able to give this case, 
brings us to the conclusion that no judgment should have been 
rendered upon the special verdict; but that the case should have 
been submitted to another jury. 

That there may be a determination upon the principles 
stated, the judgment of the Circuit Court is reversed and the 
case remanded, that a venire facias de novo, may be awarded. 

Jupee GoLpTHWAITE not sitting. 


SuHeprarp ys. WILKINS. 


1, An open account is one in which some term of the contract is not settled by the 
parties, whether the account consist of one item or many. 

2. Thus, where five loads of corn were sold at the same time and delivered, and 
there was no stipulation as to the price, it is an open account. 


Error to the Circuit Court of Dallas County. 


THIS was an action of assumpsit brought by the defendant in 
error against the plaintiff in error. 


The declaration isin the usual form. The pleas which are filed 
in short are— 


1. Non assumpsit. 
2. That the cause of action did not accrue within three years 
next before the commencement of the plaintiff’s action. 
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3. Statute of limitations. The plaintiff below took issue on the 
slea of non assumpsit, and to the other pleas that the defendant 
aad been out of the jurisdiction of the State during the time. 

Judgment was rendered for the plaintiff below. During the 
‘rial a bill of exceptions was taken, from which it appears that 
che plaintiff proved that, some time in the year 1833 or 74. he 
aad sold and delivered to the defendant, five loads of corn, the 
sale was made of all the corn at one and‘the same time, and the 
money therefor, was due on delivery, which sale and delivery 
was more than three years, before the commeacement of the 


plaintiff *s action. On this evidence the Court charged the jury 


that if the corn sold and delivered, was sold at one and the same 
time, and not being different items of account—that the plaintiffs 
demand was not an open account, within the meaning of the 
statute and would not be barred until after the expiration of six 
years from the time the same became due, and although there was 
ao written memorandum or subsequent promise on the part of 
the defendant to pry said account. To this charge the defendant 
below excepted, and now assigns the same as error. 


Crank for plaintiff in error, cited Aik. Dig. 270—272. 
Epwarps contra. —6 Conn. Rep. 246. 


ORMOND, J.—There are two statutes of limitations applying 
to parol contracts. The first declares that all actions of account 
and upon the case except actions for slander and except also such 
actions as concern the trade of merchandize, between merchant 
and merchant, their factors and agents, shall be commenced with- 
in six years next afier the cause of action shall have accrued and 
not after. (Aik. Dig. 270.) 

A subsequent act provides that, ‘* no action shall be brought 
to recover any money due by open account, after the expiration 
of three years, from the accruing of the cause of actiun.””? There 
is the same proviso in favor of merehants. (Aik. Dig. 272.) 

The question to be settled is, what is the meaning of the term 
‘open account ?”’ as empioyed in the act just cited. 

The Court below charged, and the defendant’s counsel now 
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insist that the true test js, whether the account consists of one 


item or many, if the former, it is not an open account, if the 
latter, itis. It is, however, obvious that if all the terms of the 
contract were not stipulated, the account must be considered as 
open, and this must be the case whether the account consist of 
one or more items. The definition is, therefore, too narrow, as 
it would not include cases okviously within the grasp of the 
Statute. 

In the case of Maury’s administrator vs. Mason’s administra- 
tor. (S Porter, 230.) This Court in considering this question 
held this language :—* It niay be assumed that, in all cases where 
the contract is expressed and the duties of each are defined at 
the time, that it is not an open account. A contract may be 
made for the sale of goods or to build a house, or to perform any 
other duty, and although it may never be reduced to writing, it 
will not, for that omission, become an open account. ‘There is 
certainly nothing in the statute from which we can arrive at the 
conclusion that, all accounts must be considered as open, which 
are not stated or reduced to writing. A contract is certainly 
neither the one or the other, if all its terms are fixed and certain.” 

From this authority it appears that, a contract not reduced to 
writing, not stated, and consisting of more ifems than one, is 
not necessarily an ‘* open account within the meaning of the 
statute, and would not be such if all the terms of the contract 
were agreed on. So on the other hand if coxjsisting but of one 
item, and any term of the contract remained open for adjustment, 
it would be an open account within the meaning of the statute.”’ 

For example, if a number of articles be soljd and delivered at 





the same time, and the price, amount, andj time of payment 
agreed on, this would not be an open accounjt, because all the 
terms of the contract are agreed on and settIdd. On the other 
hand, if a single article be sold and delivered, and the price or 
time of payment be left in uncertainty—this fis an open account, 
because there is a term of the contract to bp ascertained—the 
account is, therefore, unliquidated, it is opel. 

To apply these principles to this case, there was a sale and 








delivery of five wagon loads of corn at one ajnd the same time, 
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but it is not stated that the price was agreed on, and we cannot 
infer that such was the fact, against the silence of the bill of ex- 
ceptions on this point, especially as the charge of the Court is 
directed to the precise case stated in the bill of exceptions, that 
the account consisted of but one item. It is true that as to the 
time of payment, if the parties were silent, the law would infer 
that it was payable presently, on the delivery of the article sold. 

But the price was one of the most important terms of the con- 
tract, that does not appear to have been agreed on, and the con- 
tract must, therefore, be deemed an open account within the 
meaning of the statute. 

For the error in the charge of the Court, the judgment must 
be reversed and the cause remanded. 





Lewis vs. Post & MAIn. 


1, In a suit against L. as a partner of a firm, known by the name of L. & B., 
letters, written in the name of the firm by L., and entries made by him in the 
books of L. & B., are prima facie admissible in evidence to charge him as a 
partner. 

2. When a witness. on cross examination admits that, he wrote a letter containing 
a different statement from that which he gave in evidence, and with the letter 
before him, states its contents to the jury, the adverse party is entitled to read the 
letter to the jury. 

3. In an action against L. charging him as the partner of B.; the latter, is not a 
competent witness to prove the fact of partnership. : 

4. When a witness, on cross examination, is asked whether he has not made othet 
statements than those sworn to, he may enquire as to the particular time or state - 

9 
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ment to which the cross examination relates, and if the information is not given 
he ought not to be compelled to answer. ; 

5. Letters written by third persons at the instance or request of the defendant, are 
not admissible in evidence to rebut the presumptions arising from letters proved 
to be in his hand writing. 

6. Evidence of intermeddling in the affairs of a partnership if given in general 
terms, is objectionable ; but in such a case the exception must be to the uncer. 
tainty of the evidence. Specific acts of intermeddling with the business, are evi. 
dence, to go to the jury, for them to determine the character in which such acts 
were performed. 


Writ of error to the Circuit Court of Montgomery County. 


POST & Main declared against Lewis in an action of as- 
sumpsit on a promissory note, described as having been made 
by the defendant, by the name of Lewis & Barry. In addition 
to non assumpsit and other matters of defence, the defendant 
pleaded a special plea, which asserts that the note declared on, is 
not his act and deed, he having signed the name of Lewis & 
Barry as the agent. and at the request of a firm of that name, in 
which one William F. Lewis is the partner. Issues were joined 
on all the pleas, and the cause was submitted to a jury who re- 
turned a verdict for the plaintiffs, on which judgment was 
rendered. 

In the progress of the trial, a witness proved that the defend- 
ant employed him to attend to the books and business of Lewis 
& Barry ; that the defendant attended to the business of the firm 
in the same manner as any partner of it; that he made entries 
in the books, attended to the correspondence and financial affairs 
of the firm ; that he took money from the clerk and charged 
himself therewith; that his family drew their daily supplies from 
the firm ; and the witness was controlled by him in the busi- 
ness of the firm; and that the note declared on was signed by 
him. The plaintiffs then offered to read the original letters of 
Lewis & Barry in the hand writing of the defendant, accompa- 
nied by the letter book of the firm, also in his hand writing; 
also the day book of the firm, and proposed to read entries and 
letters therein made by the defendant ; the letters were written 
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to various creditors of the firm ; the entries were for goods sold 
by the firm, and of other transactions. Much other evidence 
was given on behalf of the plaintiffs, tending to show that the 
defendant was one of the partners of the firm of Lewis & Barry. 

The defendant objected to the books as evidence, and to the 
reading of the letters and entries; but the Circuit Court over- 
ruled the objection. Copies of the letters and entries are attach- 
ed to the bill of exceptions, but they are not necessary to be de- 
scribed, as the exceptions, is disposed of by the Court, without a 
particular examination of their subject matter. 

The plaintiffs then proved by a witness that the defendant and 
one John C. Barry purchased a stock of goods from the firm of 
which the witness was a partner ; that the purchase was made 
by the defendant and Barry ; that when the purchase was made 
the witness only knew the defendent and Barry as composing the 
firm of Lewis & Barry. On cross examination, this witness 
stated that seven or eight days after the purchase was made, and 
when it was about to be consummated, the defendant offered se- 
veral notes in payment of the goods ; these notes were drawn 
by Lewis & Barry payable to, and endorsed by the defendant ; 
the witness objected to receiving these notes, as Lewis & Barry, 
by the terms of the contract were to give a good endorser ; the 
defendant then stated that he had a brother whom he wished to 
put in business with Barry, and did not, himself, wish to be 
publicly known as a partner of the rm at that time, but intend- 
ed at some subsequent period, to become known as such. This 
witness also stated that on the 20th January, 1837, he had writ- 
ten a letter to Lawrence, Keese & Co. of New York, in which 
letter he statec the firm of Lewis & Barry, was composed of 
William F. Lewis and John C. Barry alone, and with the letter 
before him, stated its contents tothe jury. The defendant offer- 
ed to read this letter to the jury, to show the bias of the witness 
in giving his testimony, but the Circuit Court would not allow 
it to be read, for the reason that the witness had fuliy stated its 


contents to the jury. As the opinicn of the Court is not influ- 


enced by the terms of this letter, it is deemed unnecessary to set 


iH out 
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A letter written by the defendant also, to Lawrence, Keese 
& Co. was the subject of an exception in the Circuit Court, but 
this letter is not exhibited, though referred to in the bill of ex- 
ceptions. 

The plaintiffs then offered John C. Barry, one of the partners 
of the firm of Lewis & Barry, and one of the makers of the 
note sued on, to prove that the defendant was his copartner in 
the said firm and in the note sued on. This witness was not re- 
leased by either party to the suit, and was permitted to testify, 
although objected to by the defendant. On cross examination, 
it was demanded of this witness whether he had not, on a former 
occasion said, that the defendant was nota partner of the firm of 
Lewis & Barry. This question was objected to by the plaintiffs, 
and the Circuit Court decided that the witness might enquire 
as to the particular time or transaction to which it related, and if 
not communicated he should not be held to answer it. 

To rebut the presumption raised by a letter written by the 
defendant and signed Lewis & Barry, in which it was stated he 
had taken an interest in the concern, he proposed to read the 
letter from the witness who spoke, with the letter before him, 
(the same which the Circuit Court would not allow the defend- 
ant at that time to read ;) the letter being to the same house and 
containing a statement that the firm consisted of William F. 
Lewis and John C. Barry. This was refused by the Circuit 
Court. The defendant objected to all the evidence before stated 
which tended to show that he, by meddling in the affairs of 
Lewis & Barry had, thereby, made himself liable as a partner, 
because this evidence was inadmissible under the issue formed. 
This was also over-ruled, and all the questions arising out of 
these several matters were reserved and are presented in the as- 
signment of errors. 


Tuorineron, for the plaintiff in error. 
Bat, contra. 


GOLDTHWAITE, J.—1. The first question arising from 
the exceptions taken at the trial, relates to the letters and entries 
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shown to be written by the defendant. A detailed examination 
of these is not necessary, because we consider all of them, to be 
prima facie admissible, from the conceded fact, that each was 
written by the defendant. If any portion of this evidence was 
liable to exception, the attention, of the Circuit Court ought to 
have been called to the precise point which made its exclusion 
proper, because the adverse party might, in that event, have 
obviated the exception by other evicence, or could have with- 
drayn that which was illegal or irrelevant. A contrary course 
is hire important to mislead an adversary, than to advance the 
ends of justice, and can receive no sanction from this Court. 
The point to be established before the jury was the defendants 
connexion as a partner with the firm of Lewis & Barry. The 
entries made in their books, as well as letters written in their 
names by him, tended directly to prove the issue. There is 
therefore no error in this particular, 

2. The next exception is for excluding the letter, written by 
the witness, who admitted, on cross examination, that this letter 
contained a different representation of facts than that which he 
then deposed to, ‘This letter the defendant wished to read to 
the jury, but the Circuit Court would not allow it to be read, 
because the witness stated its contents to the jury. The rule is, 
that the adverse party will not be permitted to impeach the credit 
of a witness, by showing that he has made other statements of 
the facts given in evidence by him, unless, the enquiry is first 
made of him whether he has made such statements. [The 
Queens case, 2 B. & B. 300; 3 Starkie on Ev. 1753.] The 
reasonableness of this rule is made obvious; a very improper 
impression of the credit due to a witness might be received, when 
it appeared that he had on different occasions given different 
versions of the same facts; and yet, the witness might be entire- 
ly credible and wholly free from blame, if allowed to explain 
the circumstances under which the different statements were 
made, or which caused them. It is, therefore, not permitted to 
impeach a witness for this cause, unless the opportunity is accorded 
to him, of giving his own explanation of the variant statements. 
Bevond this, however, the rule does not extend ; it will not ex- 
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clude the evidence of the variant statements, because the expla- 
nation is satisfactory to the Court, or because the variance is ad- 
mitted in the same manner that it might be proved. These are 
circumstances to be weighed and determined by the jury, and 
it is impossible for them to determine whether the contents of a 
letter had been fully stated without having the letter in evidence 
before them. A Court might consider the witness as having ad- 
mitted the same variant statement as contained in the letter ; the 
party might think otherwise. It is because the jury are the only 
proper judges of the effect and weight of these matters, that the 
Jetter should have been read. The letter might not, and proba- 
biy would not, have influenced the decision of the jury, but it 
should have been admitted, and the reason given for its rejection 
can:ot be sustained. 

An exception, seems, from the bill of exceptions, to have 
been taken to the introduction of a letter to Lawrence, Keese & 
Co. of New York, but it either has not been sent up with the 
transcript, or its distinctive mark has been omitted. An exami- 
nation of it cannot, therefore, be made. 

3. The question arising out of the admission of the partner, 
Barry, as a witness is one of much intrinsic difficulty. On no 
subject are the decisions more numerous or variant than of the 
interest which will disqualify a witness ; to state the cases would 
be laborious, and to review them within the limits of an opinion, 
entirely impracticable. It may be remarked that there are de- 
cisions of the English Courts directly on this question, and which 
hold that a partner is a competent witness, if not a party to the 
suit. (Lockhard vs. Graham, 1 Strange 35 ; York vs. Blott., 5 
M.&S. 71; Blockett vs. Weir, 2 B. & C. 385; Hall vs. Cur- 
zin et al., 9 B. & C. 646.) The reasons on which the compe- 
tency of a partner is supposed to rest, are thus stated by Chief 
Justice Abbot, in the case of Blockett vs. Weir. ‘It is the in- 
terest of the witness to defeat the plaintiff, for in the event of 
his recovery, the defendant would be entitled to contribution 
from the witness. In cases of trespass, witnesses, apparently 


open to a much stronger objection, are constantly admitted. In 


that action a recovery, against one of several co-trespassers, 15 a 
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bar to an action against the others ; and yet scarcely a circuit 
passes without an instance of a person who has committed a tres- 
pass, being called on to prove that he did it by the command of 
the defendant. In that case a verdict would operate as a dis- 
charge of the witness, there being no contribution in actions of 
tort; here, on the contrary it brought a liability on him.”’ 
These reasons, it must be admitted, are not satisfactory. It is 
true that the defendant partner, in case of a recovery and pay- 
ment, will have the right of contribution against the witness; and 
it is equally so, that the witness discharges himself from one 
half of an admitted responsibility, if the judgment, obtained by 
means of his evidence, is followed by successful execution. If 
a witness was to admit on his voir dire that he expected by his 
evidence to cast on another, a portion of a burthen which he 
otherwise would have to bear alone, it barely admits a doubt that 
he would be incompetent, and we cannot shut out the fact, that 
in every case of this description, this would be the result con- 
templated. On the other hand the case of co-trespassers is strik- 
ingly, if not precisely, analogous;—not because a recovery against 
one is a bar to an action against the other; but because the saézs- 
faction of the judgment would be an extinguishment of the 
right of action against the witness. A Court of justice would 
not, probably, allow the satisfaction of a judgment against one 
co-trespasser against the wishes of a plaintiff who desired to pro- 
ceed against others for the same trespass and therefore a satisfac- 
tion could not be made without his consent. The reason why 
this course would be allowed in the case of joint trespassers is 
to enable the plaintiff to proceed until he has obtained a verdict 
satisfactory to himself, or until he has exhausted his remedies 
against all the co-trespassers. This, of course, could not be pur- 
sued as against partners, or rather there would be no use in such 
a course, as the recoveries must necessarily be the same against 
each partner. Whether this difference creates a distinction be- 
tween the cases of partners and co-trespassers, or whether the 
latter forms an exception to the general rules of evidence, is not 
now necessary to be determined, 

As the adjudications on this subject are not satisfactory, let the 
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question be brought to the test of well establishea and admitted 
rules of evidence. A witness is incompetent when he is direct- 
ly interested in the event of the suit, or when he can avail him- 
self of the verdict so as to give it in evidence on any future oc- 
casion in support of his own interest. (Smith vs. Prayer, 7 
Term 60 ; Bent. vs. Baker, 3Ib. 27.) It is certain that a ver- 
dict obtained on the evidence of a partner could be of no avail 
to the witness in any suit by Aim, and it could be given in evi- 
dence against him ina suit for contribution ; the case is, there- 
fore, not within the latter clause of the rule. The meaning of 
the term direct interest, which is spoken of in the rule, requires 
some examination. A direct interest is one which is ceréain and 
not contingent or doubtful. (Rex. vs. Bray., Hard. 360; Bent. 
vs. Baker, Smith vs. Prayer, supra.) But is an interest con- 
tingent or doubtful which only requires the aid of an execution 
to enforce it? If it were so there isa very small class of cases 
which could be considered as ceréazn ; perhaps none except 
those in which the witness had previously received the benefit. 
A witness who is to receive a portion of the thing recovered, 
and nothing, if a recovery is not had, is clearly incompetent ; 
so likewise a distributee is incompetent to increase the distributa- 
ble fund: yet in each of these cases the successful prosecution of 
the judgment by execution, or by a voluntary payment is essen- 
tial before the interest becomes cerfain ; until then it is doubtful 
whether it ever will be productive, and the interest is contingent 
on the collection. We do not see how a matter, which is de- 
pendent alone on the successful prosecution of an execution, to 
which the law ascribes great potency, can be considered as un- 
certain, or otherwise than direct, in the sense of the rule. 

If then, the judgment which is obtained on the evidence of a 
partner will enure to his benefit when collected, by discharging 
him from the payment of a portion of a sum of which he oth- 
erwise might have been compelled to pay the whole; it cannot 
be said that he has no interest in the suit, or that it is uncertain, 
doubtful, or contingent in the legal sense of these words. When- 
ever by operation of a judgment at law, without the act of the 
party, a debt or right of action will be extinguished or lessened, 
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we must consider the extinguishment, whether in whole or in 
part, as the necessary result of the verdict, and a witness who is 
interested to produce such a result, is by the general rules of evi- 
dence incompetent without a release. 

We have preferred to rest our decision of this question on the 
reasons given, rather than on authorities which might have been 
cited ; we cannot, however, in justice omit the case of Purvi- 
ance vs. Dryden [3 S. & R. 402] in which the Supreme Court 
of Pennsylvania arrived at the same conclusion on a similar state 
of facts. [See also McVorough vs. Goods, 1 Dall. 62 ; 2 Ib, 50.] 

Our conclusion is that the witness Barry was incompetent, and 
ought not to have been permitted to testify. 

4, The exception to the decision of the Circuit Court, that this 
witness should be permitted, when he was asked if he had not 
made other statements than the one to which he then deposed, 
to enquire as to the particular time or transaction to which the 
question related, is free from error. We have before adverted 
to the decision of the English Judges in the Queen’s case. The 
tule then settled is most salutary, and its object is to prevent a 
witness from being discredited on account of a contradiction in 
statements made by him, which may be compatible with the 
strictest veracity. It is obvious that a mere general interroga- 
tory to the witness, whether he had ever made statements dif- 
ferent from that sworn to, would in most instances be nothing 
more than asking him to discredit himself ; this, the law will not 
allow, and if the object of the defendant was to show that he had 
made other statements, the witness was entitled to know when 
or to whom they were made, in order that he might, if he could 
give a satisfactory explanation. 

5. The presumption, arising from letters proved to be written 
by the defendant, would not be rebutted by showing letters writ- 
ten by other persons acting under his advice or at his request ; 
this, in effect, would permit a defendant to make evidence in his 
own behalf. There was therefore no error in refusing to permit 
the letter written by the witness to Lawrence, Keese & Co. to 
be read for this purpose ; though as we have already shown it 


ought to have been read in another aspect of the case. 
10 
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6. Evidence of meddling in the affairs of the firm of Lewis 
& Barry, if given in general terms, would have been objection- 
able, becanse it would be impossible to ascertain what was meant 
by such an expression ; but the exception here is not to the 
generality of the evidence, but to its effect, as not conducing to 
prove the issue. It is too clear to require illustration that if one 
acts or meddles in the concerns of a firm as if he was interested 
therein, the specific acts are proper evidence to be left to the 
jury for them to determine the character in which such acts were 
performed. 

It only remains to announce the result of our opinion, which 
is, that the judgment of the Circuit Court is reversed for the re- 
fusal to permit the defendant to read the letter and for allowing 
the witness Barry to testify. The cause isremanded for further 


proceedings. 








Exxiorr y. Smita & Co. ror THE USE oF HARRALSON. 


1. Though the declaration omit to lay damages, yet if they are laid in the writ, the 
declaration is unobjectionable. And where the cause of action is a legal liabil- 
ity, certain and defined, the damages being the statute rate of interest, they need 
not be laid either in the writ or declaration. 

2. A judgment by default, where no declaration is filed, is fatal, even on error. 
So a declaration in the name of a party for whose use a suit was brought, will 
not sustain a judgment in the name of the legal plaintiffs for his use. 


J. S. Smith § Co. for the use of Hugh A. Harralson, caused 
to be issued a writ of capias ad respondendum against the 
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plaintiff in error, returnable to the Circuit Court of Russell, and 
endorsed as the cause of action, a copy of a promissory note, as 
follows: 

“$306 25-100ths. Due J. S. Smith & Co. or bearer, three 
hundred and six and twenty-five hundredths dollars, value rec’d. 

Columbus, Jan’y. 18th, 1837. 

G. W. ELLIOTT.” 

The declaration, instead of using the name of the nominal 
plaintiffs in the writ, made Hugh A. Harralson, the sole plaintiff. 

In the writ, the plaintiff’s damages are laid at six hundred 
dollars, while the declaration merely charges the non-payment 
of the note ‘‘to the damage of the said plaintiff,”’ without stating 
any certain sum. 

A judgment by default, was rendered against the plaintiff in 
favor of the defendants in error, for the use of Hugh A. Harral- 
son, as described in the writ. ‘The case comes here by writ of 
error; and it is now insisted that the Circuit Court erred, in ren- 
dering a judgment for damages where none are laid in the decla- 
tion; and because the record does not cortain a sufficient decla- 


ration. 
- 


Harais, for the plaintiff. 
No counsEL, appearing for the defendant. 


COLLIER, C. J.—1. In Boddie v. Ely, (3 Stewt. Rep. 182) it 
was determined that though the declaration omit to lay damages, 
yet if they are laid in the writ, the omission is not an available 
objection, on error. The declaration was amendable in the 
Court below, and will here be considered as amended. But we 
reed not place our opinion on the ground taken in that case. In 
he case at bar, the cause of action is a legal liability certain and 
lefined, and the damages, being the statute rate of interest, can- 
not be exceeded; and consequently, the right to recover them, 
caunot upon any correct principle of reasoning be affected, 
either by omitting or stating a precise sum, in the declaration or 
writ. And however the law may be in cases of a different char- 
acter, in the present, the laying of damages must be regarded as 
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a matter of form, not to be reached either by general demurrer, 
or onerror. Inno point of view then, is the first ground relied 
on, fatal to the judgment of the Circuit Court. This conclusion, 
we think is fully sustained by the opinion of this Court, in 
McWhorter vy. Standifer, (2 Porter’s Rep. 519.) 

2. It has been repeatedly holden that a judgment by default, 
could not be rendered, where no declaration had been filed: 
(Wheeler, e¢ al. v. Bullard; 6 Porter’s Rep. 352: Benson y. 
Campbell; Ibid. 455.) Here a declaration accompanies the 
record; but it is not in the name of J. S. Smith & Co., use, &e. 
Hugh A. Harralson is made the plaintiff in their stead. This is 
wholly unwarranted by the process, and does not show that the 
defendants in error, in whose favor the judgment was recovered, 
have a just cause of complaint against the plaintiff, or are enti- 
tled to recover. In Moffet & Singleton v. Wooldridge, (3 
Stewt. Rep. 322) the precise question arose. In that case 
Thomas Wooldridge, junior, for the use of Thomas Wooldridge, 
senior, caused a summons to be issued by a Justice of the Peace, 
against Moffet; and a judgment being rendered in favor of the 
plaintiff in the summons, Moffet appealed to the Circuit Court, 
where a statement of the cause of action was filed in the name 
of Thomas Wooldridge, senior, to which Moffet demurred. 
The Circuit Court overruled the demurrer, and rendered a 
judgment against Moffet: But this Court reversed its judgment, 
determining that the statement should have been in the name of 
the party suing outthe summons. The declaration then must be 
regarded as a nullity, because it is not authorized by the writ, 
and consequently cannot sustain the judgment. On this ground 
the judgment of the Circuit Court is reversed, and the case re- 
manded. 
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Powettiv. Gray. 


1. Where several suits have been brought between the same parties, which might 
have been comprised in one writ, it is the duty of the Court, on motion of either 
party, to order a consolidation of the suits, on the payment, by the party making 
the motion, of all the costs which have then accrued except in one suit, unless 
the defences to the actions thus proposed to be consolidated, are different. 

9, But a motion to consolidate is addressed to the discretion of the Court, and can- 
not be revised on error. Quere—-Whether a mandamus would lie in such a 
case ? 

3. Trials of right of property, commenced before a Justice of the Peace, and carried 
by appeal, to the Circuit Court, cannot be consolidated. 

4. On trials of right of property commenced before a Justice of the Peace, no bond 
is necessary to be given by the claimant. 


Error to the Circuit Court of 


THIS was an appeal to the Circuit Court from the judgment 
of a Justice of the Peace, on a trial of the right of property, 
there being thirty-six other cases of the same description taken 
up by the plaintiff in error, who was also the plaintiff in the 
execution, the claimant having succeeded before the Justice of 
the Peace. The claimant also succeeded in the Circuit Court, 
and judgment was rendered in his favor against the plaintiff in 
execution and his sureties to the appeal bond. 

On the trial in the Circuit Court, a bill of exceptions was 
taken, which discloses that the plaintiff moved the Court to dis- 
miss the claim, on account of the bond given by the claimant 
for the trial of the right of property before the Justice, because 
the condition of the bond did not comply with the requisitions 
of the statute, which the Court refused. 

The plaintiff in error, also moved the Court to consolidate the 
thirty-seven actions, which motion the Court refused. 

The matters of law arising out of the bill of exceptions, are 
now assigned for error. 
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Pryor, for the plaintiff in error—cited Aikin’s Dig. 167, 169, 
170, 54, 40: 5 Cowen, 282: 18 Eng. Com. Law 210, note: 
4 Halsted 335: 3 Windell 441: 2 Term. Rep. 639. 

Pore, contra—3 Stewart 314; Minor’s Rep. 407: 2 Stewart 
505: 2 Stewart & Porter 82: Aikin’s Dig. 260, 170. 


ORMOND, J.—The objection made to the bond given by 
the claimant, for the trial of the right of property is, that the 
condition of the bond was to return the property levied on, 
within twenty days af.er trial, instead of being conditioned for 
the forthcoming of the property generally. 

The answer to this objection, is that there is no law requiring 
any bond to be given by the claimant who desires to try the 
right of property before a Justice of the Peace. It is admitied 
there is no statutory requirement, in express terms; but it is 
insisted that the necessary inference from all the statutes, regu- 
lating this proceeding, is, that in cases like the present, the 
claimant should execute a bond, as the only condition on which 
he can be allowed to try the right of property. 

This proceeding is created, and the rules by which it is gov- 
erned are regulated entirely by statute. In cases over filly 
dollars, a bond is required from the claimants, whilst in cases be- 
fore a Justice of the Peace, no bond is required, as a condition 
precedent to the exercise of this right. This is probably a 
casus omissus, as the same reason would seem to exist in the 
one case as in the other, for requiring a bond. Le that as it 
may, this Court cannot impose a condition to the exercise of 
this right, which the legislature have not thought proper or 
have omitted to require. Todoso would not be to expound 
whe law, but to legislate. 

_ The statutes referred to, which relate to delivery bonds, given 
for the forthcoming of property levied on by execution, have 
not as we conceive, any application to this subject. 

The plaintiffin error, also moved the Court to consolidate the 
thirty-seven suits brought in the Justice’s Court, and carried by 
appeal to the Cireuit Court, which the Court refused. 
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The rule in England seems to be, on motion of the defendant, 
to order a consolidation of suits brought at the same time, be- 
tween the same parties, when the causes of action might be com- 
prised in the same declaration: (Cecil v. Briggs; 2 Term. Rep. 
639.) In New York, the order to consolidate, will not be made, 
unless the causes of action accrued at the same time: Thompson 
v. Sheppard. 

In these cases, the costs are said to be enormous; and stated 
by counsel, at from seven to ten thousand dollars; but that is 
the result of the plaintiff’s own conduct: first, in splitting up his 
demands into so many actions, and prosecuting appeals in each 
case. All courts feel a strong desire to prevent the accumula- 
tion of costs and the bringing of oppressive suits; and it is to 
further this object, that the rule has been adopted. In ordinary 
cases, when the actions might have been comprised in the 
same writ, it is doubtless the duty of the Court, on motion of 
either party, on the payment of the costs which have then 
accrued, to order a consolidation, unless the opposite party 
shew that the same defence does not apply in all the cases. 


But these are appeals from a Justice of the Peace, and several 
bonds were given for the prosecution of the appeal to the Circuit 
Court: It would be going too great a length to say that these thir- 
ty-seven bonds could be consolidated; and yet unless this could 
be done, a judgment could not be rendered against the sureties 
to the appeal bonds. It is too clear for argument that this could 
not be done, if the sureties to all the bonds were the same; and 
they might be different in each case. 

We have not adverted to the effect of a consolidation, on the 
delivery or claim bond, as it is called, as we have held that the 
statute requires no such bond. ~ But considering the bonds thus 
voluntarily executed, as good at common law, it may well admit 
of doubt, whether that circumstance alone would not have in- 
terposed a sufficient obstacle to the consolidation of these cases. 
These motions are usually made- by defendants, but in a case 
proper for an order for consolidation, on motion of the plaintiff, 
we cannot perceive how the decision of the Court refusing per- 
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mission could be reviewed in this Court, as there would not, for 
that cause be any error in the final judgment. Perhaps a man- 
damus might lie in such a case, commanding the Court to per- 
mit the plaintiff to consolidate, on the payment of all the costs 
but in one case, unless the defendant had several defences to 
make, as such a proceeding cannot in any conceivable case, 
prejudice the defendant, and such refusal would seem to be an 
wrong exercise of discretion in the Court. 

Our conclusion therefore is, that a motion to consolidate, is 
addressed to the discretion of the Court; that a refusal to consoli- 
date, cannot be reviewed on error; and that in this case the dis- 
cretion was properly exercised. The judgment of the Court 1s 
therefore affirmed. 





Harerove vy. J. Smitn & Co. 


1. A note, described as made at Columbus, Geo., afier judgment, will not be 
presumed to have been made in the State of Georgia, for the purpose of revers- 
ing the judgment. 

2. The want of jurisdiction in the Circuit Court does not appear from the fact 
that only forty-eight and eighty-seventh hundreths dollars, were due for principal 
and interest, (computing the latter at eight per cent.) when the note was sued. 


Writ of Error to the Circuit Court of Russell County. 


ASSUMPSIT on a promissory note, described as having been 
made at Columbus, Geo., on the-10th day of August, 1836, 
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for forty-two dollars, payable one day after date. The writ 
issued 29th September, 1838, and there was then due on the 
note, only forty-eight and eighty-seventh hundreths dollars, for 
principal and interest, if the latter is computed at eight per cent. 
The judgment entry recites that the defendant withdrew his 
plea. Hargrove prosecutes the writ of error and assigns as error 

Ist. That the Circuit Court erred in rendering a final judg- 
ment without the intervention of a jury, for the interest of a 
note which appears to have been made in the State of Georgia. 

2d. Because the Circuit Court had no jurisdiction when the 
action was commenced, as less than fifty dollars were then due 
on the note. 


Harris, for the plaintiff in error. 
DARGAN, contra. 


GOLDTHWAITE, J.—1. The first assignment of error is 
not supported by the record, so as to bring this case within the 
influence of previous decisions of this court. The declaration 
contains an averment that this note was made at Columbus, 
Geo.; it may be, that this is the usual manner to designate the 
State of Georgia, if an abbreviation is used, but it would be ex- 
tending inferences to a most unwarrantable extent, to presume 
it to be so to reverse a judgment. The legal presumption after 
verdict is, that the venue stated at the commencement of the de- 
claration, extends to every fact alleged, unless contradicted by 
express averments. In the case of Peacock v. Banks, (Minor 
387,) the note was described as made payable at the Branch 
Bank of the State of Tennessee, in Nashville; in Evans v. 
Clark, (1 Por. 3838,) the evidence shewed the note was made in 
South Carolina; and in Evans v. Irvin, the same fact appeared 
from the record. As there is no averment that this note was 
made in Georgia, we must presume it made where the venue is 
laid, 7. e. in Russell county, of this State. This presumption 
of course, disposes of the first assignment of error. 

2. In Cummings v. Edmonson, (5 Por. 105,) we held that 
the statute of 1807, authorizing the courts to direct nonsuits in 

11 
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cases where the proper jurisdiction was sought to be evaded, 
contemplates two distinct classes of cases; in one of which, 
the court trying the cause has no discretion, but must nonsuit; 
but in the other, it can only do so when a sum is diminished 
beyond what is due, on purpose to evade the statute. It is 
certain that the statute referred to has not changed the rules of 
pleading, except that it gives to the courts power to interpose 
in asummary way, without a plea to the jurisdiction; but this 
power is given without restriction only in those cases where 
the suit is commenced for a less sum than the Court can ‘ 
legally take cognizance of. When this declaration is exam- 
ined no one can determine from it, where the note was actually 
made. We have already shewn that the prima facie intend- 
ment must be that it was made in Alabama; but it was entirely 
competent for the plaintiffs at the trial of an issue, under the 
averments of this declaration to show it to have been made in 
Georgia, or elsewhere, where the interest and incidental expen- 
ses may be of a different grade from what they are here, and 
these would be allowed in our courts certainly to any amount 
not exceeding the damages laid in ihe declaration. 

We have not adverted to the facts that the defendant with- 
drew his plea, which, for aught that we can know, may have 
been to the jurisdiction of the court for the very cause in 
which he now seeks a reversal of the judgment. We have 
preferred rather to rest our decision on the ground that the 
jurisdiction of the Circuit Court is not denied by the appearance 
of the record. 


Let the judgment be affirmed. 
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Beit v. Ruea, Conner & Co. 


1, John S. Rhea, James Conner and James W. Rhea, describing themselves as 
partners composing the firm of Rhea, Conner & Co., declared against the de- 
fendant below, on a promissory note, payable to the firm. On the plea of non 
assumpsit, it was holden that although the note was not sufficient evidence in 
itself, that the plaintiffs were the members of the firm designated upon its face, 
yet it was admissible to show a promise to pay money, and the plaintiffs might 
adduce extrinsic evidence that they were the promisees, 

2. The distinction between the admissibility and the sufficiency, of evidence is well 
defined. Evidence may be admissible though insufficient; and in such case, 
the party against whom it is offered, may protect himself by calling upon the 
Court to instruct the jury. 

3. And although the bill of exceptions describe the evidence excepted to, as the 
only evidence offered, if admissible in itself, it will be so still, without regard to 
its sufficiency. 


John S. Rhea, James Conner and James W. Rhea, merchants 
and copartners heretofore trading under the style of Rhea, Con- 
ner & Co. declared in assumpsit in the Circuit Court of Chero- 
kee, against the plaintiffs in error, on a promissory note. A 
demurrer being filed to the declaration it was overruled, and 
thereupon, the defendant below pleaded non assumpsit, and the 
parties went to trial. A bill of exceptions was sealed by the 
presiding Judge, at the instance of the plaintiff in error, from 
which it appears that ‘the plaintiffs (below) offered as the only 
evidence in support of their action, an-instrument of writing, in 
words and figures as follows: 

‘© $1774 22-100ths. Tuscumbia, April 22d, 1837. Twelve 
months after date, 1 promise to pay to Rhea, Conner & Co. 
seventeen hundred and seventy-four dollars and twenty-eight 
cents, negotiable and payable at the Branch of the Bank of the 
State of Alabama at Decatur, without defalcation, for value ree’d. 

ROBERT BELL, by his agent, C. W. Neuson.” 


Se eee ae 
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To the introduction of this note thus offered, the defendant by 
attorney objected, which objection the Court overruled, and per- 
mitted the same to be read to the jury; to which opinion of the 
Court in overruling the objection and permitting the note to be 
read to the jury, the defendant (below) by attorney excepts, &e. 

A verdict having been returned and a judgment rendered 
against the defendant below, he has prosecuted a writ of error 
to this Court, and here insists that the Circuit Court erred, as 
stated in the bill of exceptions. 


Peck, for the plaintiff. 
J. L. Martin, for the defendant. 


COLLIER, C. J.—It is clear that the note read to the jury 
was not sufficient evidence to have entitled the defendants in 
error to a verdict. It was incumbent on them to have shown 
that they were partners at the time the note was made, compo- 
sing the firm of Rhea, Conner & Co. This point came directly 
before this Court, in Hunley v. Willis, Lang & Co. (5 Porter’s 
Rep. 155.) In that case the action was.assumpsit on promis- 
sory notes; and among other issues there was one upon the plea 
of non assumpsit. The notes were read to the jury without 
objection, and the question as to the sufficiency of the evidence, 
arose upon a motion to the Court to instruct the jury that the 
parties, describing themselves as the firm of Willis, Lang & Co., 
should have proved that they were partners, as alleged in their 
declaration: The Court below refused the instruction asked; but 
this Court reversed its judgment. 

In tlie case at bar, the question is not as to the sufficiency, 
but as to the admissibility of the evidence. No instruction 
was asked of the Court: it was merely required to exclude from 
the jury the note declared on. The note was correctly described - 
in the declaration, and clearly tended to prove a very material 
part of the case of the plaintiff below: it was the first and an in- 
dispensible link in the chain of evidence which was to establish 
his case; and being excluded, no matter how just his demand, he 
could not have recovered. 
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There must be order observed in the admission of evidence. 
A party cannot be required to adduce all at once, where it con- 
sists of different parts: such a requisition if it were always prac- 
ticable, would often occasion the greatest confusion. Hence the 
true rule seems to be, that where the evidence is unobjectiona- 
ble in itself, and tends to prove a material fact in issue, it should 
be allowed to go to the jury, who are the proper judges of the 
effect to be givento it. No inconvenience can result from this 
rule in practice, since the Court can always instruct the jury as 
to the sufficiency of evidence. (McKenzie v. McRae, Adm.: 8 
Porter’s Rep. 70.) 

It was argued for the plaintiff in error, that as it appears from 
the bill of exceptions, the note was the only evidence offered, it 
may be inferred that the jury were induced by the Court to be- 
lieve that it was sufficient to entitle the defendants in error to 
recover. We think it very satisfactorily appears that the Court 
merely allowed the note to go to the jury as evidence. If the 
Court however, went farther, and informed the jury that they 


were authorized to give to it an effect, which it could not justly 
claim, the bill of exceptions should have so informed us. And 
in the absence of any thing of the kind shown by the record, we 
must intend that the bill of exceptions brings to our view, every 
thing objectionable in the proceedings of the Circuit Court. 

There is no error in the matter presented: and the judgment 
is consequently afiirmed. 
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SrepMan & Mayer v. Exiza Snerron, ADMINISTRATRIX OF 
Nicuoras P. Murpuy. 


1, A joint contract may be severed by the consent of all the parties to it, so as to 
entitle each to his several action. 

2. Thus where S. & M. were indebted to G. & P. M. by promissory note, and 
before the maturity of the note, G. assigned all his interest in the note to H., 
which was afterwards paia by S. & M.; held that this was a severance of the 
interest by the consent of S. & M. and that P. M. could maintain an action for 
the residue, on the implied promise arising from the discharge of the interest of 
one payee. 

3. A declaration alleging these facts and concluding “that the defendants being so 
liable, promised to pay, &c.,” is sufficient. 


Error to the Circuit Court of Dallas county. 


THIS was an action of assumpsit brought by the defendant 
in error against the plaintiffs in error. 

The first count of the declaration alleges, that the plaintiffs in 
error made their promissory note for two hundred and ten and 
fifteen hundredth dollars, payable to John Groves and Nicholas 
P. Murphy, that before the maturity of the note, Groves, by en- 
dorsement on the note, assigned all his interest in the same, to 
wit, the sum of one hundred and ten dollars, to one John H. 
High, and that High received the same from the plaintiffs in er- 
ror, and concludes *‘ by means whereof the said defendants then 
and there became liable to pay the said Nicholas P. Murphy, in 
his life time, the balance of the money due on the said promis- 
sory note, viz., &c.’’ “and being so liable promised, &c.”’ 

The common counts are added, and the conclusion of the de- 
claration is, that *¢ the defendants being so liable to pay, pro- 
mised, &c.”’ 

To the first count there was a demurrer, which was overruled 
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by the court, and judgment rendered for the plaintiffs below, 
from which the defendants below prosecute this writ of error, 
and now assign for error the overruling the demurrer to the 
first count of this declaration. 


Epwarps, for plaintiffin error. Cited 1st Chitty Plead. 12; 
Chitty on bills, 139, 140. 

Mr. Crarke, contra. Cited Chitty’s Plead. 7, 12; 7th Term 
Rep. 279; 2d Mass. Rep. 401; Croke’s Elizabeth, 739. 


ORMOND, J.—The question of law raised by the demurrer 
to the first count of the declaration is, that the suit could not be 
brought by the administrators of one of the deceased payees, 
but should have been brought by the surviving payee of the 
note. 

Such is clearly the general rule, but it is insisted by the coun- 
sel for the defendant in error, that there was a severance of the 
contract with the consent of the plaintiffs in error, and that after 
such severance, an action can be maintained by either party 
singly. 

Is a severance of the contract alleged in the declaration? We 
think it sufficiently appears, though it is not as distinctly as- 
serted as it might have been. ‘I'he allegations from which this 
conclusion is drawn, are in substance that Groves, one of the 
payees of the note, assigned, by endorsement on the note, all 
his interest to one High, for the sum of one hundred and ten 
dollars; and that High upon the endorsement received the mo- 
ney from the plaintiff in error. This satisfactorily ascertains 
the consent of Groves to the severance, and the consent of the 
remaining payee is shown by his affirming that act, and suing 
in his own name for the residue. 

The consent of the payors of the note to a severance is clear- 
ly inferable from the fact that they paid the part of the note 
assigned to High, by one of the payees; and as one joint payee 
eannot vest the legal title to a note in another, by endorsement, 
80 as to authorize him to sue in his own name, either alone or 
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jointly with the remaining payee, no other effect can be ascribed 
to the act than a severance of the interest in the note; and by 
the payors, acceding to the proposition and paying the money, 
a consent on their part to such severance. Had the allegation 
been that, by the direction of one of the payees, the payors had 
paid to a third person one half the amount of the note, without 
expressing at the same time that it was all his interest in the 
note, no such inferenee could have been fairly drawn; as either 
of the payees might collect the whole or any part of the note, 
it might have been considered as a payment merely on account 
of the note. 

We are, therefore, of opinion, that such a contract as the pre- 
sent, may be severed by the consent ef all the parties to it, and 
that the allegations of the declaration establish such consent and 
severance. 

The law, as here stated, is affirmed by the Supreme Court of 
Massachusetts, in Austin v. Walsh, (2 Mass. Rep. 401.) The 
facts of that case were, that Austin and one McNeil were secret 
partners in a mercantile adventure, which proving profitable, 
McNeil and Austin agreed to sever their interests, and McNeil 
gave Austin an order on Walsh, in whose hands the funds were, 
for his share of the profits. 

Austin showed Walsh the evidence of his original partnership 
—the agreement between him and McNeil to sever their interests, 
and that Walsh should account with Austin for his moiety. 
Walsh refused to pay Austin, but said he was ready to account 
with the right owner; and promised on the arrival of the pro- 
ceeds from Havanna, to pay Austin if they belonged to him. 
The objection to the recovery was, that McNeil was not joined 
with Austin in the suit. 

Chief Justice Parsons says, in delivering the opinion of the 
Court, ‘‘the Court are very clearly of the opinion, that McNeil 
and Austin being original partners, no agreement of theirs to se- 
ver their interest, could entitle either of them to sue alone for 
his moiety; and that Walsh might take the exception in this case 
under the general issue, unless after notice of the partnership, 
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and the agreement to sever their interest, he had consented to it, 
and to account with each for his part. This contract might be 
either express or implied. If a factor should in fact account 
with, and pay one partner his share, and thereby discharge all his 
interest in the partnership, this would be an implied engage- 
ment to account with each severally.”’ 

No objection was made at the bar that the action should have 
been in this case on the implied promise arising to the intestate 
of the defendant in error, by the payment and discharge of all 
the interest of Groves in the note. Such, however, we under- 
stand to be the substance of the declaration, and that the note is 
recited merely as inducement to the promise. The justice of 
the case is clearly with the defendant in error, and we think the 
action well brought. See the case of Sedgwick vy. Overend, 7th 
Term Rep. 279. 

Let the judgment be affirmed. 

GOLDTHWAITE, J.—Dissenting. I feel compelled to dis- 
sent from: the conclusion to which a majority of the court has 





arrived, because I think there is no sufficient allegation of a pro- 
mise to pay the amount after the supposed severance of the con- 
tract. Onan express or implied promise to pay the deceased 
party, or his administratrix, the action might be sustained; but 
if this is conceded, the declaration in my opinion contains ne 
averment to this effect. 


12 
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Bozeman v. GILBERT. 


1, An agreement to refer a controversy arising out of a covenant of warranty, is 
r var to an action on the covenant. 

2. A mere agreement between the parties to a contract, that they will refer all 
matters in controversy between them, to the arbitrament of disinterested persons, 
cannot be enforced either in a Court of Law or a Court of Equity. 


Writ of error to the County Court of Lowndes County. 


COVENANT to recover damages for a breach of warranty in 
the sale of a jack-ass. No plea was pleaded, but the cause was 
tried by a jury ason an issue. The defendant gave in evidence, 
an instrument in writing, signed by himself and the plaintiff, 
which recited that the former had traded to the latter a jack-ass; 
and the purchaser having become dissatisfied, the parties agreed 
to leave the matter in dispute to a certain number of disinteres- 
ted citizens of their county, if the plaintiff should return the 
animal in as good order as he was when received by him, to, or 
in the presence of, the arbitrators, by the last of May, 1838, or 
within a few days after that time. The written instrument con- 
tains also, a memorandum of some conversation held between 
the parties, with reference to the condition of the beast, which 
is not important to be here inserted. No arbitrators were shown 
to have been appointed; nor was any award produced. The 
plaintiff objected to the introduction of this evidence, if offered 
as a bar to the action; but the Court allowed the evidence to be 
read for that purpose. 

There was no proof that the plaintiff had performed his stipu- 
Jation to return the jack-ass to, or in presence of the arbitrators. 
On this state of evidence the plaintiff requested the Court to 
charge the jury, if they believed there was nothing but a mere 
agreement to have the matters in controversy decided by arbi- 
tration, and no arbitrators were appointed or award made, these 
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facts did not constitute a bar to the action, although the plaintiff 
had omitted to comply, or to-act under the agreement. This 
was refused and the jury were instructed, that the instrument 
produced and read in evidence was obligatory, and was a bar to 
the plaintiff’s right of action; that the law was with the defend- 
ant, and he might avail himself of the advantage if he thought 
proper to do so. This charge was excepted to by the plaintiff, 
who assigned it for error in this Court. 


Cook, for the plaintiff in error. 
No counsEL, for the defendant. 


PER CURIAM.—The County Court was mistaken when it 
considered the agreement to refer to arbitration, as a bar to the 


action. 

A mere agreement to decide a controversy by arbitration 
cannot be enforced at law, or in equity, because no one can 
effectually waive his right to have his suits determined at the 
proper Courts provided by the laws of his country. 


The usual course to enforce such stipulations formerly, was to 
enter into bond with sufficient penalty; but it may be doubted 
whether this mode would be effectual at the present day, for it 
is not easy to ascertain what injury can accrue to a party by the 
refusal of his adversary, to comply with such engagement. 

However the remedy may be, the question now presented, 
was settled in the case of Stone v. Dennis, (3 Porter 231) and 
that decision is entirely satisfactory to the present Court. 

For the error in the instructions given to the jury, the judg- 
ment of the County Court is reversed, and tle cause remanded, 


A an tir are sat . Bram 
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KimMMEY vy. CAMPBELL. 


1. A promissory note payable to a certain person or bearer, may be transferred by 
indorsement, so as to authorize the indorsee to maintain an action thereon in 
his own name. 


Writ of error to the Circuit Court of Dale County. 


Perit, for the plaintiff. 
No counsEL, appearing for the defendant. 


COLLIER, C. J.—It is assigned for error that the Circuit 
Court erred in over-ruling the demurrer to the declaration. 

The defendant in error declared on a promissory note payable 
to Wm. Huchinson or bearer, and deduced his title in the decla- 
ration as an indorsee. We think it clear that under the first 
section of the act of June 1837: “to prevent the institution of 
illegal and oppressive suits in the United States’ Court in this 
State,”’ the action is well brought. This statute expressly au- 
thorizes the payee, his indorsee or personal representative to sue 
on such a note. 

The judgment is consequently affirmed. 
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Carson & Moore v. Barnes. 
1. Ina suit brought by T. against M. & B. a note executed by T. and another, and 


payable to M. alone, would be a good off-set. 
Error to the County Court of Mobile County. 


THIS was an action brought by the defendant in error as the 
indorsee of a promissory note made by the plaintiffs in error to 
one Cornelius D. Tobin. The defendants below pleaded non 
assumpsit, payment and set-off. An agreement between the par-_ 
ties appears of record, which recites that the cause shall be tried 


in every respect, as though Cornelius D, Tobin was plaintiff. 


The plaintiff below had judgment. 

On the trial in the Court delow a bill of exceptions was taken, 
from which it appears that the defendants below offered in evi- 
dence a note made by Cornelius D. Tobin and one Nathan Jenk- 
ins, on the Ist January, 1837, for the payment of one hundred 
and three dollers, to Leonard J. Moore guardian to James W. 
Tobin, on the Ist January, 1838s. 

Also a note made by the same parties at the same time, and due 
at the same time, for eighty-five dollars, payable to L. J. Moore. 
The bill of exceptions further recites, that there was no proof of 
the notes here described, being in the possession of the defend- 
ants or either of them, except the notes themselves, and the evi- 
dence of one Gill, who proved that Tobin told him that he sued 
in the name of Barnes, to avoid payment of a note which Moore 
had against him; but the Court refused to permit the notes to go 
to the jury as evidence, and excluded the same. To this decision 
of the Courts the.defendants below excepted, and now bring 
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of the Court as set forth in the bill of exceptions. 


Jones, for plaintiff in error. 
Porter, contra. 


ORMOND, J. —No reason is assigned by the Court for this 
decision, and none has occurred to us, which justifies it. The 
notes offered as off-sets, if proved to be genuine end the proper- 
ty of Moore, the payee, should have been received as off-sets. 
‘hough executed by Tobin and another, the statute makes the 
liability several as well as joint, and as Tobin could have been 
sued on them alone so they woull be a good off-set in a suit 
brought by him, which, by the agreement of the parties is the 
aspect of this case. 

Neither is it an objection that the notes offered to be set off, 
were payable to Moore, one of the defendants in the suit alone. 
The defendants were liable jointly and severally to satisfy the 
plaintiff ’s demand, and a debt due from him to either, would bea 
good off-set against it. [Pitcher & Remsen y. Patrick’s admin- 
trators, Minor’s Rep. 321.] 

Some testimony was offered, the object of which, seems to 
have been to establish Moore’s ownership of the notes offered to 
be set-off. As the notes were payable to Moore, the legal in- 
ference would be, that the property in the notes remained in him 
until the contrary was shown. The evidence, therefore, might 
have been redundant, but it was not illegal or irrelevant, and 
should have been permitted to go to the jury. 

Let the judgment be reversed and the cause remanded. 
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Joun, a slave vy. Tue STATE. 


1. The Circuit Court have jurisdiction to award writs of certiorari to review the 
proceedings of inferior Courts of criminal jurisdiction. 

9, Should a judge of a Circuit Court in a proper case, and where error was shown 
to exist, refuse to grant a remedial writ to review the proceedings of a tribunal 
inferior in grade to the Circuit Court, the Supreme Court would prevent a failure 
of justice by awarding a mandamus to the judge. 

3. The writ of certiorari is the appropriate writ where a statute creating an in. 
ferior Criminal Court has provided no means to review its judgments. 

4, Although the special Courts for the trial of slaves charged with capital offences, 
created by the act of 1832, [Aikin’s Digest 124] are required to fix the time of 
execution of a condemned slave within a period of ten days from the sentence, 
yet the allowance of a certiorari is a supersedeas of the sentence, until it is 
quashed or the inferior tribunal directed to go on by writ of procedendo. 

5. It is always correct to insert a special clause in a writ of certiorari to a criminal 
Court directing it to operate as a supersedeas, and if necessary, to also direct a 
special writ of swpersedeas to the sheriff to delay execution until the case is 
heard and determined. 


Cerliorari toa special court for the trial of a Slave. 


AT a previous day of this term, the counsel for the prisoner, 
presented a copy of the proceedings of a special court held in 
Lowndes county under the provisions of the act of 7th January, 
1832, [Aikin’s Digest 124] by which it appears that the prisoner 
had been convicted of the crime of murder and received sen- 
tence of death. A certiorari to remove the conviction into this 
court was prayed for and allowed, and on the return of the writ, 
errors were assigued, which need not be recited as no judgment 
is given on them. 


Darean, for the prisoner. 
Tue Arroney GENERAL, contra. 


GOLDTHWAITE, J.—1. When this cerdiorari was allow- 
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ed, it was supposed that this court had exercised jurisdiction of 
cases analogoug to the one under consideration at some previous 
term. On examination we ascertain that no decision, bearing on 
the question of jurisdiction arising in this case, has ever been 
made by this court ; and we are satisfied that the Circuit Court, 
alone, has the jurisdiction to review the proceedings of inferior 
criminal Courts on certiorari. 

By referring to the 3d section of the act of 1819, [Aikin’s 
Digest 243,] it will be perceived that the Circuit Courts are in- 
vested with jurisdiction over all criminal matters whatsoever, 
« whether brought before them by original or mesne process, or 
by certiorari, writ of error, appeal from any inferior court, or 
by any other way or means whatsoever.”? These courts, by 
this act, are also invested with all the powers previously apper- 
taining to the Superior Courts, which, by the first section of the 
act of 1807 (Aikin’s Digest 243 ; S. 19.) were expressly autho- 
rized to examine and correct the errors of all inferior courts, and 
to effect this end, they are authorized to issue writs of error, 
certiorari, and al} other remedial writs. 

The jurisdiction thus given, is nota discretionary one, to be 
exercised or declined at mere pleasure. The laws and constitu- 
tion of this State, have wisely provided for the establishment of 
appellate tribunajs and if inferior courts, in the course of their 
proceedings, commit errors affecting the life of persons, or pro- 
perty of individuals, those which are superior in grade are re- 
quired to apply the corrective power by reversing or amending 
their judgments. 

2. Should a judge of a Circuit Court in the exercise of his 
judgment refuse, (in a proper case and where error was shown 
to exist,) to give a remedial writ to review the proceedings of a 
tribunal inferior in grade to the Circuit Court, it would be the 
duty of this court to prevent a failure of justice by awarding a 
mandamus, under the power conferred by the 2d section of the 
fifth article of the constitution. 

3. In cases like this, where the statute has provided no means 
by which to remove the case to an appeliate tribunal, the writ 
of certiorari is the appropriate remedy, and should be allowed 
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wherever there exists any reasonable doubt of the regularity of the 
proceedings sought to be reviewed. 

4. The powers vested by the acts of 1807 and 1819, are in no 
manner divested by the act of 1832, under which the proceed- 
ings were instituted, nor does its last section prevent the exercise 
of the revisory powers of the Circuit Court. It is true the 
judges of the special courts are required to fix the time for exe- 
cution within ten days from the sentence, buta writ of certiorart 
once allowed is a superse@eas of the sentence, until it is quashed, 
or the inferior court directed to go on, by writ of procedendo. 

5. It would always be correct, to insert a special clause, in the» 
writ of certiorari, when allowed, to direct it so to operate ; and 
if necessary, to direct a special writ of swpersedeas to the sheriff 
to refrain from execution until the case was heard and deter- 
mined. To claim for these tribunals an exemption from review, 
would be to give a potency to their judgments, which the sen- 
tences of the Circuit Courts do not possess,—an anomaly which 
could scarcely be tolerated in a well regulated community ; we 
entertain no question of the power of the Circuit Courts to re- 
view the proceedings and judgments of these special courts on 
certiorari, nor of their duty to supersede the execution of the 
sentence in these cases which require examination and revision. 

As this court has no jurisdiction of this case, in the aspect in 
which it is now presented, the cer/iorari was improyidently is- 


sued, and is therefore quashed. 
13 
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1, The jurisdiction conferred upon the Supreme Conrt to issue writs of “ injunc- 
tion, mandamus, &c.” is revisory, and can only be exercised where justice re- 
quires it, in order to control an “ inferior jurisdiction.” 

2. Quere—can this Court award a mandamus té@he ministerial officer of another 
Court? Itcertainly cannot for the purpose of coercing the issuance of an exe- 
cution by the clerk of a Circuit Court, on a judgment of that Court; the proper 
remedy in such case, is a motion to the Circuit Court for a mandatory order to 
the clerk. 


A motion for a mandamus to the clerk of the Cireuvit Court 
of Mobile, 


Srewart, for the motion. —The Supreme Court may grant a 
mandamus, and its jurisdiction is not appellate. (Aik. Digest 
237.) The writ lies to compel the performance of duty, not 
merely to review the correctness of a decision, 5 Com. Dig. 33. 

It lies to compel a ministerial officer to do a specific act, 5 Com. 
Dig. 38. It is not a judicial writ, but mandatory, and will be 
granted where the court is satisfied of the party’s right, to com- 
pel an officer to act. (5 Com. Dig. 54; 19 Johns. Rep. 259 ; 
3 Binney’s Rep. 273; 5 Ibid. 87; 6 Ibid. 456 ; 3 Pallas’ Rep. 
42; 6 Johns. Rep. 279, see note.) 


COLLIER, C. J.—Chas. J. Masony, by his counsel, has 
moved this court for a writ of mandamus, to be directed to 
Malcolm J. McRae, clerk of the circuit court of Mobile, com- 
manding him to issue a writ of execution on a judgment hereto- 
fore obtained by Mansony in that court, against Robert Chap- 
man and others. 

It does not appear from the record submitted to us, that the 
circuit court of Mobile has been applied to for a mandamus, or 
an order to coerce its clerk to issue an execution. Buta motion 
is in the first instance made here, under the proviso to the second 
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section of the fifth article of the constitution, which is in these - 
words :-—** That the Supreme Court shall have power to issue 
writs of injunction, mandamus, quo warranto, habeas corpus, and 
such remedial and original writs, as may be necessary to give 
it a general superintendence and control of inferior jurisdiction.” 

In the case of ex parle the Simonton’s and another (at June, 
1839,) we determined that the power conferred upon the court 
by that proviso was in general revisory, and that this court could 
only act where the purposes of justice required it, in order to 
control an ‘inferior jurisdiction.”? That case was an applica- 
tion for a writ of habeas corpus, and was denied by the court 
on the ground that the circuit court, or a judge of that court had 
not refused to award the writ; so that if this court had enter- 
tained the motion, it would not have exercised a general super- 
intendence and control of a subordinate tribunal, but an original 
jurisdiction, which is expressly inhibited by the section of the 
constitution of which the proviso cited is a part. 

It is difficult to discover anything in the facts upon which this 
motion is founded, that should induce the interposition of the 
court, which was not shown in the case cited. Without pre- 
tending to decide whether and under what circumstances we 
could direct a mandamus to the ministerial officer of another 
court, we are sure we could not entertain the present motion, 
without overstepping the limits which the constitution has pre- 
scribed to our powers. 

But if our jurisdiction was unquestionable, it would be im- 
possible for us toaward the writ. A mandamus is granted only 
where there is a clear legal right, and no other specific and ade- 
quate legal remedy. Now if the legal right be with Mansony, 
can he not move the circuit court for an order to its clerk to is- 
sue an execution ; (Vide, ex parte Jones at this term) and thus 
obtain a decision upon the case he has presented tous? We can 
discover no obstacie to such a proceeding. The motion must be 
denied. 
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Morpecar & Wawnroy v. TANKERSLY. 


1. In an action by Trustees to recover possession of land conveyed to them by the 
trust deed, the cestui que trust canot prove mismanagement of the trust and im- 
propriety of conduct on the part ofthe Trustees, to preventa recovery or invali- 


date the decd. 
2. A fraud which will vacate a deea in a Court of law, must relate to the execution 


of the deed. 


Error to the Circuit Court of Mobile County. 


THIS was an action of trespass to try title to a lot of ground 
in the city of Mobile, brought by the plaintiffs in error against 
the defendant. 

The defendant on the pica of not guilty, obtained a verdict. 

On the trial in the Court below, a bill of exceptions was taken, 
which disclosed that the plaintiffs offered in evidence, a deed 
executed by the defendant and his wife, to the plaintiffs, for the 
lot in controversy and other property, in trust, that they should 
sell and dispose of so much of the property conveyed by said 
deed, as would be necessary to pay off and discharge the debts 
of the said Tankersly, and to provide support and maintenance 
for said Tankersly, his wife and children, and proved by wit- 
ness, that at the time of its execution by the defendant he was 
sober, and capable of managing and disposing of his property. 
This and other deeds having the same object between the same 
parties, were duly acknowledged and recorded in the office of 
the clerk of the county court of Mobile county; and also proved 
that the defendant was in possession of the premises sued for at 
the institution of the suit. The defendant, to impeach the validi- 
ty of the decd, offered to prove that the plaintiff, Wanroy. lived 
with the defendant long before and at the time of the execution 
of the said deed of trust, that he was very intimate with Mrs. 
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Tankersly, and caused the separaticn of her and her husband; 
that on the night of June, 1835, the plaintiff, Wanroy, and the 
defendant had a quarrel; that the said Wanroy caused the de- 
fendant to be taken to the guard house; and that in the night, 
Mrs. Tankersly left the house of the defendant for the country, 
and the said Wanroy followed her the next day; that he has 
boarded at her house, with the exception of a.short time, ever 
since; and that she and her husband have not lived together 
since that time. To the introduction of this testimony, the 
plaintiff, by his counsel, objected; but the Court permitted the 
same to go to the jury. 

To attack the validity of the said deed of trust, the defendant 
also offered to prove the value of the property therein conveyed; 
its annual rents; the situation and wants of the defendant, since 
the execution of the said deed of trust; and also the neglect of 
the trustees in fulfilling the object of the said trust. - This testi- 
mony was also objected to by the plaintiffs’ counsel; but the ob- 
jection was overruled, and the evidence admitted. 

The defendant, to attack the validity of the said deed, offered 
to prove, by the accounts of the trustees rendered annually to 
the Court, in pursuance of the statute, and by witnesses, that the 
plaintiff, Wanroy, had expended large sums of money, for and 
on account of Mrs Tankersly, but had not paid one cent for, or 
towards the support and maintenance of the defendant. To the 
introduction of this testimony, the plaintiff objected; but the ob- 
jection was overruled, and the testimony permitted to go to the 
jury. 

The defendant also read the answer of Wanroy, to a bill of 
complaint exhibited against him by the defendant, to show that 
at the time of the execution of said deed, the defendant was not 
capable of managing his property. 

To the admission of the testimony, as set out in the bill of 
exceptions, the plaintiff excepted and now assigns the same as 
error. 


hed ie Se 
CaMPse tL, for the plaintiffs in error. 
GAYLE, contra. 
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ORMOND, J.—The plaintiffs having produced and read 
to the jury, a deed from the defendant to the premises in 
question, to impeach its validity, the defendant was permit- 
ted to introduce testimony tending to establish the fact that the 
trust to secure the performance of which, the deed was made, 
had not been executed in good faith by the plaintiffs. Also, 
evidence from which it appears to have been designed to deduce 
an improper intimacy between Wanroy, one of the plaintiffs, 
and the wife of the defendant. The object of this testimony 
seems to have been, to invalidate the deed for fraud; anu there 
is no doubt that a deed may be vacated in a court of law for 
fraud; but the fraud must go to the execufion of the deed, other- 
wise it would not be cognizable in a court of law, 

This question was much discussed in this Court, in the case of 
Swift v. Fitzhugh; and in delivering their opinion, the Court 
say “Ifa deed be obtained by duress or by false and fraudulent 
practices, as if it be falsely read to the party, or he be induced to 
execute it while in a fit of drunkenness, such deed has no legal 
existence,” and though free from the vices just specified, it may 
‘be so wholly false and fraudulent, as to be void both at law and 
in equity.”? (See the case, 9th Porter 63: See also, Taylor v. 
King, 6 Munford, 366.) 

It is most obvious, that the facts which were admitted to go 
to the jury, did not relate to the execution of the deed, and 
could have no other effect, that we can perceive, than to mislead 
the jury. It is too plain a principle to require authority or il- 
lustration, that if the deed was valid in its inception, it could not 
be rendered inyalid in a court of law by matter arising ex post 
Saclo. 

Let the judgment be reversed and the cause remanded. 
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Broveuton vy. McInrosu. 


1. If judgment is obtained for a debt of which a part has been paid, but the pay- 
ment is not interposed as a defence, the part so paid cannot afterwards be recov- 


ered by suit, although the judgment is satisfied. 

2. A payment is merely the extinguishment of the debt, and is not in the nature of 
a set-off; which may be used or omitted as a defence at the pleasure of the de- 
fendant. 


Writ of error to the Circuit Court of Wilcox County. 


APPEAL from a Justice of the Peace. In the Circuit 
Court, McIntosh declared against Broughton on the money 
counts, to which the latter pleaded non assumpsit. At the 
trial it appeared that McIntosh had paid Broughton twenty dol- 
Jars, in part payment for building a mill. After this payment, 
Broughton sued McIntosh for work and labor in building the 
mill, and recovered judgment for one hundred and fifty 
dollars. McIntosh failed or omitted to introduce any evidence 
of the payment made by him, and did not interpose it asa de- 
fence to Broughton’s action.. McIntosh paid the judgment, and 
the object of this suit was to recover the twenty dollars, previ- 
ously paid. The Circuit Court instructed the jury if they were 
satisfied the sum paid was not attempted to be set-off in the for- 
mer suit, then this action could be maintained. 

Broughton excepted and assigns for error, that the Circuit 
Court erred in giving this charge to the jury. 


Procror, for the plaintiff in error—cited Marriot v. Hamp- 
ton, (7 Term. 296:) De Sylva v. Henry, (3 Porter 321.) 


GOLDTHWAITE, J.—The charge of the Circuit Court 
seems to have been predicated on the supposition, that the pay- 
ment created a right of action, which could be enforced asa set- 
off against the demand of the party to whom the payment was 
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made. There is no question but it would be a good defence in 
whole or in part, to the action; but the defence would bear no 
resemblance to a set-off, which may be used, or omitted at the 
pleasure of the defendant. The payment was an extinguish- 
ment pro tanto of the debt, and should have been used as a de- 
fence to Broughton’s action. If then omitted, it was the fault 
of the defendant, and he cannot, in accordance with the rules of 
law, be now permitted to maintain this action, as it would open 
the investigation which was or should have been closed in the 
previous suit. The cases cited by the counsel of the plaintiff in 
error, are precisely similar, and completely decisive of the ques- 
tion now raised. . 
Let the judgment be reversed and the cause remanded. 





Woopwarp vy. Harsin. 


1. A party endorsing a promissory note, impliedly affirms its genuineness, as well 
as that of all previous endorsements, and though his endorsee in declaring against 
him, may in usual form allege the making of the note, and its endorsement to 
the defendant, yet he cannot be required to prove it. 

2. A writ of execution when returned to the Court from which it issued, becomes 
a record of the Court, and a copy of it may be certified by the clerk to be used 
as evidence within the State. 

3. The words “ nulla bona” are not a sufficient return to a writ of fieri facias 
issued under the act of 1812, “ regulating the mode of collecting money by ex. 
ecution.” These terms merely import a want of “ goods.” To authorize an 
action against an endorser, the execution issued against the maker or obligor of 
a note or bond, should be returned ‘no property found,” or in language of 
equivalent meaning. : 
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4, Where an endorser pleads nul tiel record, and an issue is made up and submit- 
ted to the jury, who return a verdict against him—held; that that plea is both 
unusual and unnecessary in an action upon an endorsement; yet as no objection 
was made to a trial by jury in the primary court, it will not avail on error. 


This case comes up by writ of error from the Circuit Court of 
Talladega. ; 


THE defendant in error brought an action of assumpsit as the 
second endorsee of a promissory note, against the plaintiff, his 
immediate endorser. The case was tried by a jury, upon issues 
on the pleas of non assumpsit, nul tiel record, and others which 
it is unnecessary to notice. 

On the trial a bill of exceptions was taken by the plaintiff in 
error, to the ruling of the presiding judge. The points of ex- 
ception are. 1. The court permitted the note endorsed by the 
plaintiff to be read to the jury, without proof of the signatures 
of the maker, or first endorser, or of the acknowledgment of 
the one having made and the other endorsed it, and charged the 
jury that such proof was not necessary. 2. The court permit- 
ted to be read to the jury a writ of fieri facias, issued on a judg- 
ment recovered by the defendant in error, against the maker of 
the note in the circuit court of Lowndes county, as part of the 
record, and decided that it might be certified by the clerk of that 
court, together with the endorsements thereon made by the 
sheriff, as part of the record in that case. 3. The court charged 
the jury that, under the statutes in regard to endorsements, if 
suit was brought on the note in question against the maker to the 
first term of the court (at which it was practicable) after its ma- 
turity, judgment obtained and ‘‘nul/a buna’”’ returned toa writ 
of fiert facias thereupon issued, the plaintiff in error was liable 
to the defendant, and the jury should find their verdict accord- 
ingly. 

The receipt and return endorsed by the sheriff on the fi. fa. 
is in these words, viz: ‘‘ rec’d in ofice 20th Oct., 1837, B. B. 


Brewett, sheriff. Nulla bona. 
B. B. BREWETT, Shff.” 
The plaintiff has assigned many errors here, but he has only 
14 
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insisted in his argument that the circuit court erred in the sever- 
al decisions and charges presented by the billof exceptions, and 
in allowing the the plea of nz? ¢iel record to be tried by a jury, 
and to these alone the opinion of this court is confined. 


Cuirton, for the plaintiff. 
No counsEL, appearing for the defendant. 


COLLIER, C. J.—A party who has endorsed a note, eannot 
when sued upon his endorsement, be allowed to object that the 
name of the maker or a previous endorser is not genuine, and 
thus put the holder to proof of the fact. The genuineness of their 
signatures, cannot affect the holder’s right to recover; and though 
they be forgeries in fact, a subsequent indorser cannot set up such 
adefence. But it isinsisted that the defendant in error states the 
making of the note and its endorsement by the payee to the plain- 
tiff, and that having thus stated it, he is bound to prove it. True, 
the declaration in charging the plaintiff in error as an endorser, 
describes the note as having been made by the person purporting 
to have made it, and then traces the legal title to the plaintiff. This 
is the ugual mode of declaring in such cases and does not throw 
upon a plaintiff the proof of the facts stated, otherwise than by 
the production of the paper. The plaintiff in error, by the mere 
act of endorsement, impliedly aflirms the genuineness of the 
note and of the endorsement under which he claimeé title, and 
cannot be heard, even if it could ayail him anything, to show 
the truth to be otherwise. 

Since the statute of 1819, an endorser when sued by a remote 
endorsee cannot throw upon the plaintiff the burthen of showing 
the genuineness of the intermediate endorsements, unless he will 
annex to a plea denying such endorsements, an affidavit stating 
that the defendant verily believes that some one or more of the 
endorsements were forged, or make oath to the same effect, in 
open court, at the time of filing such plea, [Aik. Dig., sec. 143 
p- 283.] Previous to this act proof of intermediate endorse- 
ments were thrown on the plaintiff by a plea of the general is- 
sue without oath being made of its truth, but at no time and 
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under no state of pleading has the proof of previous endorse- 
ments been deemed necessary. 

There can be no question that a writ of execution when re- 
turned to the court from which it issued, becomes a record of 
the court, and being so, a copy of it is as good evidence, as the 
copy of a declaration, or the other proceedings and judgment in 
a cause. ‘T'o these as evidence, it is admitted the certification of 
the clerk of the court imparts authority in all courts within the 





State, and we can discover no sufficient reason for distinguishing 
an execution in this respect, from other parts of the record. 

By the ninth section of the act of 1812, ‘regulating the 
mode of collecting morey by execution,” [Aikin’s Dig. 163,] 
it is enacted that ‘* lands, tenements, and hereditaments shall be 
subject to the payment of all judgments or decrees of any court 
of record within this territory, and the clerk of such court shall 
frame the execution accordingly. By the previous statute of 
1807, the writ of fieri fucias run only against the “ goods and 
chattels’’ of the debtor, and the sheriff was only required to 
state by his return whether the defendant had any ‘¢ goods and 
chattels.” The act of 1812, having enlarged the mandate of 
the writ, it followed without any express legislative direction 
that the return should be enlarged to a corresponding extent. 
The return need not employ the precise terms used in the execu- 
tion; any language of equivalent import, showing that the de- 
fendant had no estate from which it could be satisfied, would be 
quite sufficient. 

But it is unnecessary thus to argue to a conelusion, for the 
4th section of the act of 1829, “ to repeal in part, and amend 
an act entitled, ‘an act defining the liability of indorsers, and 
for other purposes,’’’ is direct to the point. (Aik. Digest 
330.) That section is ia these words, “ when judgment shall 
be recovered either in the circuit or county courts, or before a 
justice of the peace, by the assignee or indorsee of any assigned 
or indorsed bond, note, or other writing and a writ of fieri facias 
shall be returned by the proper ollicer, ‘no property found” 
the said assignee or indorsee may commence his action against 
the assignor or indorser on said assigument or indorsement, and 
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the return on said fieri facias shall be sufficient evidence of the 
insolvency of the maker or obligor to authorize a recovery 
against him on his said assignment or indorsement.”” The terms 
here employed are too explicit to allow room for a doubt. 

The terms ‘‘ nulla bona,” are not of sufficiently extensive 
meaning to respond to the mandate of the execution. They 
import that the defendant in execution had ‘‘no goods” which 
could be subjected to its satisfaction. Now this may have been 
true, and yet he may have been in possession, or the owner of 
real estate, from a sale of which satisfaction could have been ob- 
tained. This being the case it is clear that, the return of the 
execution which was before the jury on the trial, is not as broad 
as the statute requires, and the court, consequently, erred in in- 
structing the jury that it was sufficient, (the other essential facts 
being shown) to authorize a verdict against the plaintiff in error. 

The plea of nud ¢iel record in actions like the present, is very 
unusual. All the benefit to be derived from it may be had under 
the general issue, which imposes upon the plaintiff the proof of 
a recovery against the maker of the paper indorsed, and the re- 
turn of “no property found,” or the necessity of showing a 
sufficient excuse for the omission to sue the maker. 

That the plea of nw diel record when regularly pleaded, pre- 
sents an issue to be tried by the court is unquestionable, and if 
the court was to force the parties to submit the determination of 
such a plea to ajury, it would be error. But in the case at bar 
the parties seem voluntarily to have submitted their case to the 
jury, who tried the issues and returned their verdict, and the un- 
successful party cannot now be heard to object to the irregularity 
in the trial. The objection should beheard with less favor, as it 
is obvious that the plaintiff in error has had every advantage 
which he could have obtained under the plea of nul tiel record, 
upon the trial before the jury. But for the error of the circuit 
court in ruling the return of ‘*nudla bona’’ on the execution, 
to be a sufficient compliance with the statute, its judgment is re- 
versed and the case remanded. 
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Tue Banx or Mosite vy. Toe PLanrers AND MERCHANTS 
Bank. 


1, Where money is placed in the hands of a receiver, pending the litigation, the 
Court may on the decision of the cause direct its application on motion. 

2. But the Court cannot act in thts summary mode where money has been paid 
over to a defendant in satisfaction of an execution, by order of the judge grant- 
ing the injunction according to the prayer of the bill. 

3. If in such a case the injunction bond did not afford an adequate remedy, a suit 
in Chancery, where the rights of all the parties could be adjusted, would be the 


proper course. 


Error to the first district Southern Chancery division, sitting 
at Mobile. 


Joseph Bates, Thomas Bates, and William O’Brien, filed 
their bill in Chancery, against the Planters and Merchants Bank, 
the Bank of Mobile, James F. Roberts, and William Magee, 
the sheriff of Mobile county. The bill charges, that the com- 
plainants, Joseph Bates and William O’Brien, had endorsed 
sundry notes of Roberts, and to a large amount. That some of 
the notes had been discounted by the Planters and Merchants 
Bank, and others by the Bank of Mobile. That on all these 
notes judgments had been obtained by the Banks respectively, 
where the notes had been negotiated. The judgments obtained 
by the Planters and Merchants Bank were anterior to those ob- 
tained by the Bank of Mobile. That when the notes were en- 
dorsed by Joseph Bates and O’Brien, Roberts was in failing 
circumstances, and in order to indemnify and secure them, he 
executed a deed of trust to Thomas Bates, of real and personal 
property, to be void if the said notes were paid by Roberts, so 
as to exempt the property of his endorsers, Bates and O’Brien, 
from execution; but if their property should be levied on, or 
subject to sale by execution, the trustee was authorized to take 
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possession of the property thus conveyed, and sell it for the in- 
demnity of the endorsers. 

The bill further charges, that one of the notes on which the 
Planters and Merchants Bank has cbtained judgment for twen- 
ty-five hundred dollars, against them, as endorsers, was never 
endorsed by them, but that the endorsement was a forgery. That 
when the execution came to the sheriff’s hands, Thomas Bates, the 
trustee, permitted the sheriff to levy the said executions against 
Roberts, on the trust property; but expressly claimed the right 
of directing the application of the proceeds, amounting to the 
sum of eight thousand dollars. That the said Joseph Bates and 
O’Brien, as well as the trustee, are unwilling that any part of 
the proceeds of the sale should be applied to the discharge of 
the judgment of the Planters and Merehants Bank, on the note 
for twenty-five hundred dollars, which they allege to be a for- 
gery, and which they have taken to the Supreme Court, so far 
as it operates on them, and expect to reverse it. Yet that Ma- 
gee, the sheriff, insists on discharging the judgment aforesaid, 
obtained by the Planters and Merchants Bank. 

The prayer of the bill is, that the sheriff be enjoined from 
paying the judgment aforesaid, of the Planters and Merchants 
Bank, and that the money be applied to the discharge of the 
judgment obtained by the Bank of Mobile. 

The injunction was granted, and the money paid by the sher- 
iff to the Bank of Mobile, Bond and security were given by 
Bates and O’Brien, as required in cases of injunction. 

On the coming in of the answers of the Planters and Mer- 
chants Bank, and Roberts, the injunction was dissolved, and the 
bill continued as an original bill. 

At the spring term, 1839, the complainants dismissed their 
bill, and at the same term of the court, the Chancellor, on mo- 
tion of the attorney for the Planters and Merchants Bank, ov- 
dered and decreed that the Bank of Mobile return to tie Plan- 
ters and Merchants Bank, the sum of two thousand one hundred 
and eighty-seven and forty-seven hundredths dollars, which it 
was shown by the return of the said sheriff, that he had in his 
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hands, collected on an execution in favor of the Planters and 
Merchants Bank against James F. Roberts, and which he did on 
the 23d September, 1838, pay over to the Bank of Mobile, on 
junior executions in favor of said Bank against said Roberts, by 
the command of an injunction issued from this court, all which 
is shown by the records of the Circuit Court of Mobile county 
here produced; it being shown that the Bank of Mobile has had 
notice of this motion, &c. 

From this order the Bank of Mobile has prosecuted this writ 
of error, and assigns for error the order directing the payment 
of the money to the Planters and Merchants Bank. 


Gaytr, for plaintiff in error. 
STEWART, contra. 


ORMOND, J.—If this decree can be supported, it must be on 
the ground that the Bank of Mobile stands in the attitude of a 
receiver appointed by the court, to keep the funds pending the 
litigation. 

An examination of the case will show that this view cannot 
be supported. 

The money was paid to the Bank of Mobile by the order of 
the judge granting the injunction, and in accordance to the pray- 
er of the bill, in discharge of an execution held by the Bank of 
Mobile against Roberts, the complainants executing an injune- 
tion bond. This was not done at the instance of the Bank of 
Mobile, nor can any blame attach to it for receiving the money; 
still less can it be presumed that the money was received by 
the Bank as a stake-holder. The fact that the execution held 
by the Bank against Roberts was returned satisfied, repels such 
presumption. & 

It was not therefore competent for the court, on the dismissal 
of the complainants bill, to proceed in this summary mode to 
dispose of the money, which had been in litigation in the cause. 

It is impossible to say to what extent the rights of the Bank 
of Mobile may not be compromitted by sucha course. It may 
be that it is not now in the power of the Bank again to sue out 
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execution against Roberts on the judgment which has been satis- 
fied, so that if the money be paid to the Planters and Merchants 
Bank, according to the order of the court, the Bank of Mobile 
may be without remedy. 

It is however said, that the injunction bond cannot be made 
available to the Planters and Merchants Bank, because not only 
the Bank of Mobile, but also Roberts, and the sheriff of Mobile 
county, are obligees in the bond, and any recovery thereon as 
it must be in the name of all, will enure to the benefit of all. 
Admitting this argument its full force, it will not follow that the 
injury, if any exists, can be redressed by so summary a process 
as has been adopted in this case. 

If no legal remedy exists, or if it be doubtful whether a court 
of law could afford a complete and adequate remedy by a bill 
in Chancery, all the parties interested in the decision of the 
question might be brought before the court and their relative 
interests adjusted. 

We are not to be understood as deciding that the injurious 
consequences, which we have supposed the Bank of Mobile to 
be exposed to, will necessarily follow. It is sufficient that such 
may be the fact, to prevent the court from assuming to con- 
trol the fund without having all the parties properly before it 
litigating their rights, so as to be enabled to make a decree which 
will not do injustice to any one. 

These are principles too well settled to be now disputed; and 
therefore a Court of Chancery will not act in this summary 
mode, except when the fund over which its action is sought, has 
been placed by the court in the hands of its own officer, or of 
a receiver, to abide the final decree made in the case. 

Let the decree be reversed. But it is ie considered that 
this case in the aspect now presented isa case for costs, each 
party will therefore pay its own costs in this court. 
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Howie & Morrison v. Tue STATE oF ALABAMA. 


1, Superadded words of condition beyond what are authorized by the statute will 
not destroy the effect of a recoynizance; but it has precisely the same effect as 
if such superadded words were omitted. 

2. A recognizance is properly certified to the Circuit Court, when it commences 
thus: Be it remembered that on, &c., came R. H. P. &c., before me, J. F., a 
justice of the peace in and forthe County, &c. who acknowledged themselves, 
&c. and is signed by the justice. 

3. It is unnecessary to recite the recognizance in the judgment nisi: it is only 
necessary;to show that the accused was required in court to answer the charge 
which his recognizors have stipulated he should answer, and the consequent 
forfeiture of the recognizance; therefore, a misrecital of the recognizance will not 
avoid the judgment. 

4. If the charge which the accused was called to answer varies from that describ- 
ed in the condition of the recognizance, no sufficient breach is shown, and the 
judgment nisi is erroneous. 

5. A recital in the judgment nisi, that the accused was called to answer to an in- 
dictment for forgery, is not a sufficient averment of the breach of a recogniz- 
ance, conditioned that the accused should appear and answer a charge for coun- 
terfeiting a certain draft purporting to be drawn by J. D. L., in+favor of and 
endorsed by J. O. on R. L. W. and accepted by him for two thousand dollars. 

6. When a judgment nisi is rendered on a forfeited recognizance, the sci, fa. 
may be either juint or several, but after a final judgment against recognizors for 
several sums, the judgment severs against the several recognizors; and all subse- 
quent proceedings must be several. 

7. A joint writ of error cannot regularly be sued out by two recognizors when the 
final judgment ascertains a separate sum to be paid by.each. The proper course 
is for each to sue out a writ of error; if they join, the writ will be dimissed. 


Writ of Error to the Circuit Court of Perry County. 


Scire fucias on a forfeited’ recognizance, the entry of the 
judgment nisi is in the following terms—‘*This day came John 
P. Graham, solicitor of the second judicial circuit, who prose- 
cutes for the State of Alabama, and the defendant, Robert H. 
Porter, with Thomas J. Tuggle, John Howie, Henry D. Mor- 


rison and Jefferson J. Watts, at a former day, to wit: on the 24th 
15 
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March 1839, entered into’ a recognisance before one John Falls 
a justice of the peace in and for said County of Perry and State 
of Alabama, by which they acknowledged themselves to owe 
and be indebted to the State of Alabama, that is to say Robert 
H. Porter in the sum of three thousand dollars, and Thomas 
J. Tuggle, John Howie, Henry D. Morrison, and Jefferson J, 
Watts, his securities in the sum ot fifteen hundred dollars each, 
to be levied of their respective goods and chattles, Jands and ten- 
ements, to be void on condition that the said Robert H. Porter 
make his personal appearance at the next Circuit Court, to wit, 
at the spring term of this Court, to answer on an indictment for 
forgery. Now at this day, the said Robert H. Porter, being 
solemnly called to come into court and answer said charge, came 
not but wholly made default. It is, therefore, considered by 
the court that the said Robert H. Porter and Thomas J. Tuggle, 
John Howie, Henry D. Morrison and Jefferson J. Watts forfeit 
their recognizance; and that the State of Alabama recover 
against the said Robert H. Porter, the sum of three thousand 
dollars, and Thomas J. Tuggle, John Howie, Henry D. Mor- 
rison and Jefferson J. Watts, the sum of fifteen hundred dollars 
each, the amount of their recognizance so forfeited as aforesaid, 
unless at the next term of this court they show sufficient cause 
why this order should not be made final; and a scire facias is 
ordered to issue.”” 

A writ of sci. fa. issued, in which is recited the proceedings 
of the Circuit Court connected with the judgment nisi; it com- 
mands the Sheriff to make known the premises to all the recog- 
nizors, that they may be, and appear at the next term of the Cir- 
cuit Court to show cause, if any they could, why the said forfei- 
ture should not be made absolute and final. The sci. fu. was 
made known to Howie and Morrison who appeared, craved oyer 
of the recognizance and demurred. By consent the pleadings 
were not drawn in a formal manner, but the recognizance ap- 
pears in the record in these words: 


‘¢THe STATE OF ALaBaMA, Perry Covunry. 
Be it remembered that on the 24th day of March A. D. 1839, 
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came Robert H. Porter of the county aforesaid and Thomas J. 
Tuggle, John McLemore, John Howie, Henry D, Morrison 
and Jefferson J. Watts, all of the County aforesaid before me, 
John Falls, a justice of the peace in and for the county aforesaid, 
who acknowledge themselves to owe and be indebted to Arthur 
P. Bagby, Governor of the State of Alabama, and his successors, 
to wit: Robert H. Porter, in the sum of three thousand dol- 
lars and the said Thomas J. Tuggle, John McLemore, Jokn 
Howie, Henry D. Morrison, and Jefferson J. Watts, each, in the 
sum of fifteen hundred dollars separately, of good and lJaw- 
ful money of this State, to be levied of their goods and chattles, 
lands and tenements, to the use of the said State. Now ifthe 
said Robert H. Porter shall make default hereunder written, to 
wit, the said Robert H. Porter has had a charge or allegation 
preferred against him by John Ormond and John De Loach be- 
fore John Falls a justice of the peace in and for the County and 
State aforesaid, for counterfeiting a certain draft, purporting to 
be drawn by John De Loach in favor of one John Ormond and 
endorsed by him, on Robert L. Walker and accepted by him for 
thejsum of two thousand dollars, dated, Uniontown, January 24th, 
A. D. 1839. Now, if the said Robert H. Porter shall well and 
truly appear and answer the above complaint at the next term of 
the Circuit Court, to be held in and for the county of Perry, at 
the usual place of holding the same, on the fifth Monday after 
the fourth Monday of March, A. D. 1839, and then and there 
answer the above complaint, and to abide by any judgment order 
or decree of the said court in this case, then this obligation to be 
void, otherwise to remain in full force and effect. Given under 
our hands and seals the day and date above written.” This re_ 
cognizance was signed and sealed by each of the persons named 
except McLemore and at the foot is these words, ‘Approved, 
John Falls, J. P.” 

The Circuit Court overruled the demurrer and the defendants 
failing to plead over, the judgment nésé against them, was made 
absolute, that the State recover, severally, of the said Howie 
and Morrison, one thousand five hundred deilars, and their re- 
spective prove~tions of the costs. 
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The defendants join in the writ of error and assign as error: 
Ist. The overruling of the demurrer to the sci. fa. 
2d. The rendition of the judgment nisé. 


Epwarps, for the plaintiffs in error relied on the following 
to revise the judgment: Ist, the recognizance is not authorised 
by the statute. Aikin’s Digest 115, 116. The condition to 
abide any order, judgment or decree of the court being super- 
added, not being a recognizance within the statute sci. /w. will 
not lie. Whitted v. the Governor, (6 Porter 335.) 

ad. ff the recognizance is admitted. to be valid, it was never 
certified to the Circuit Court as required by the statute. 

3d. The recognizance recited in the. judgment nisi is variant 
from that set out in oyer. 

Ist. In the name of the recognizee. 

2d. In the charge against the accused. 

4th. The judgment nész and the sed. fu. are joint when they 
should have been several. 


J. L. Marrry, for the Attorney General, contra. 


GOLDTHWAITE, J. —The authority of the justices of the 
peace to take the recognizances of persons accused of crimes and 
misdemeanors is purchased by the 20th and 21st sections of the 
actof 1814. (Aikin’s Digest, 115,116: §12,13) They are directed 
to recognize them fo appear at the next term of the Circuit 
Court and answer the charge exhibited against them. In the 
recognizance in the present case there is the superadded condi- 
tion, to abide by any order, judgment or decree of the Circuit 
Court in the case. ‘The condition to appear and answer a 
charge would be discharged by placing the accused in the custo- 
dy of the court or its appropriate officers at any time previous 
to the time when he shoald be required to answer the charge; 
but a stipulation to abide the order, judgment or decree of a 
court would be broken, if the accused was to depart after answer- 
ing and before execution. This seems to be the view of Ser- 





JANUARY TERM, 1840. 





Hlowie & Morrison v. The State of Alabama. 


geant Hawkins, when considering the extent and meaning of 
the terms fo appear and answer. He says, indeed it must be 
confessed, that if a man’s bail, who are his gaolers of his own 





choosing, do as effectually secure his‘appearance, andl put him 
as much under the power of the court as if he had been in the 
custody of the appropriate officers; they seem to have answered 
and to have done all that can reasonably be required of them. 
The reasonableness of this opinion led to its adoption in practise 
in the days of this learned commentator, and we have no doubt 
of its soundness. Where, however, the condition is to answer 
an accusation and not to depart until he shall be discharged 
by the court, the same author is clear, that a refusal to ap- 
pear to a second indictment after a nolle prosegui on the first, 
after personal notice is a forfeiture of the recognizance. (2 Hawk. 
P. C. bk. 2, ch. 15, §54, p. 162.) 

This authority, is conclusive, to show the extent of the mean- 
ing of the terms, /o appear and answer; and also, that a super- 
added condition, may impose a more enlarged obligation. It may 
be admitted, that the justice of the peace had no authority un- 
der the statute fo impose on the recognizors the superadded con- 
dition, but it does not follow, that, thereby, the recognizance 
becomes void; it is merely inoperative as to the condition un- 
authorized by the statute and in its legal effect is precisely as if 
the additional words of condition were omitted. This was the 
conclusion of the court in Whitted v. The Governor, (6 Porter, 
335) where it is said, “The Legislature have prescribed a war- 
rant by its act, to guide the court in providing for a defendant’s 
amenability to the judgment. This warrant ‘has not been fol- 
lowed, and to the exlent it was deparied from, the act of the 
court is void.’? The determination of the court in the case just 
cited was adverse to the sufficiency of the recognizance, although 
it contained the precise conditicn required by the statute, in con- 
nexion it is true, with others not authorised; but the statutory 
condition was entirely inoperative from the circumstance that a 
mere money judgment was rendered, and if the principal had been 
produced in court at a subsequent term, no proceedings could 
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then have been had against him. As no end could be attained 
by his appearance in court it was held unnecessary to require his 
uppearance. ‘Thus much has been said in explanation of the 
ease of Whitted v. The Governor; as without a critical examina- 
tion it might seem to warrant the position assumed by the plain- 
tiffs in error. 

2. The next objection urged against this judgment is that the 
recognizance was not certified to the Circuit Court, as directed by 
the statute. It may be doubted whether the effect of a recogniz- 
ance can be avoided through the neglect of the justice of the 
peace to perform the duty imposed by the statute, but in the pre- 
sent case, the magistrate is not liable to the charge, for the only 
evidence which the Circuit Court had of the recognizance is de- 
rived from his certificate: he commences the record of the pro- 
ceedings before him, by announcing that it must be remembered 
that ona certain day and year, certain persons came before 
him and entered into a recognizance. The record is signed by 
him and it is this which verifies the record, which would be 
sufficient, if neither signed nor sealed by the recognizors; these 
circumstances not being essential to the validity of a recognizance 
which is defined to be an obligation of record. 

Hence, we conclude, that the recognizance was suflicieutly cer- 
tified within the terms of the statute. 

3. The objection that the recognizance, set out on over, isvari- 
ant from that recited in the judgment nisi, is two-fold: Ist, as 
to the name of the recognizee; and 2d, as to the charge which 
the recognizors stipulated, the accused should appear and answer. 
The recital of the whole recognizance under judgment nisi is 
unnecessary ; nothing is required in such an entry than the state- 
ment that the accused was required to answer the charge which 
the recognizors have stipulated that he should answer; that a 
default was made; and the recognizance forfeited unless §c. As 
no other part of the recognizance than the charge to be answered 
is essential to be recited in the judgmententry, we are led to the 
conclusion, that a misrecital of any other part would be entirely 
immaterial. ; 

4—5. We have said it was requisite to state that the accused 
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was required to answer the charge which his recognizors had 


stipulated he should answer; this is necessary to show a breach of 
the recognizance, without which it would not be forfeited. If 
the accused is required to answer a charge variant from that de- 
scribed in the condition of the recognizance, this will not show 
a breach; and a forfeifure in such a case, is not provided for, and 
a judgment nisi cannot be supported. It is essential, therefore, 
to ascertain, if the record shows that the accused was required 
to answer the charge specified in the recognizance. He was 
called to answer an indictment for forgery; his recognizors had 
stipulated that he should appear and answer a charge, for coun- 
lerfeiting a certain draft, purporting lo be drawn by John 
De Loach in favor of John Ormond, and endorsed by him, on 
R. L. Walker, and accepted by him for two thousand dol- 
lars, dated, Uniontown, 24th January, 1839. It is not 
possible to avoid the conclusion that the accused may have been 
called to answer forsome other act of forgery than the one which 
his recognizors had stipulated he should answer. If it is ad- 
mitted that the magistrate was authorised to require the accused 
to answer for any charge of forgery the recognizors would in 
that event have had the option to have consented or have refus- 
ed to be bound in this general manner. As it is, they are enti- 
tled to stand on the conditions they have stipulated; and the 
State must be held to show affirmatively whatever is neces- 
sary to charge them. ‘The general term forgery includes an 
infinite number of cases; the recognizance mentions only one; 
and although it may be that the indictment against the accused 
is for the specific act of forgery, with which he was charged be- 
fore the magistrate, yet if it be so the record does not disclose 
that he was called to answer such an indictment, without which 
there can be no forfeiture of the recognizance. If suit was insti- 
tuted on a bond with a like condition and the breach was alleg- 
ed in the same manner as in this judgment nis, the declaration 
would be bad on demurrer; as much certainty is required in the 
judgment szs?, as is requisite in showing a breach of a contract 
in action of debt; and as this is not shown in the present case, the 
judgment is erroneous. 
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6. With respect tothe last objection, we cannot arrive at the 
conclusion, that the form of the judgment is unwarranted by the 
rules of law. Jt never has been considered necessary, so lar as 
we can ascertain, that proceedings of this sort should be conduct- 
ed against each recognizor, severally, and each judgment discon- 
nected from all others springing out of the same recognizance. 
The present practice has obtained uniformly throughout the 
State, and is safe and convenient. A contrary course would 
lead to much uncertainty, complexity and expense, which is now 
avoided. A sci. fa. is not necessarily a joint or several process, 
but may be in either form, when called for by convenience. 
This writ is nothing more than a notification to one or more pre- 
sons, that certain proceedings have been had of record, and that 
certain consequences will follow, if sufficient cause is not shewn 
to arrest further proceedings. In such process there can be no 
reason to require a departure from the ordinary practice sane- 
tioned by time and usage. 

7. When a final judgment is rendered, on a recognizance, it 
must necessarily follow the condition. If the parties are joint- 
ly bound in one sum, then the judgment is joint; if they are 
bound in several sums, then must the judgment be several; 
and this is the same whether the judgment entry is made at the 
same time or otherwise. ‘The consequence of this is, that all 
the proceedings subsequent to the final judgment must follow its 
character. In this case, there are two several judgments, though 
contained in the same entry; one against each of the plaintiffs 
in error forthe same sum. Neither has any interest or concern 
with tie judgment against the other; they should not therefore 
have joined in suing out the writ of error. 

The consequence is, that the writ of error must be dismissed; 
but, as the case has been very fully argued on all the questions 
involved, we considered it proper to express our opinion, as it 
would be decisive of the cases if brought here on proper writs 
of error. 
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Satiy’s ADMINIsTRATORS v. CAppPs. 


1. An agent who collects money in the course of some lawful employment, is not 
liable to an action, until a demand has been made, or something equivalent has 
been done. 

2. In an action for money had and received, to recover of an agent the amount of 
a promissory note collected by him, a witness who had seen the note, and heard 
the parties to the action speak of its amount, may testify thereto, though no evi- 
dence was given of the loss or destruction of the note, or notice to produce it 
shown. 


THE defendant in error declared against the plaintiffs in the 
County Court of Lowndes, for money had and received, &c. by 
their intestate in his lifetime. The case was submitted to the 
jury on the pleas of non assumpsit, set-off and payment. 

On the trial the presiding judge sealed a bill of exceptions, 


from which it appears that evidence was introduced, tending to 
show that the intestate of the plaintiffs in error, received a note, 
made ky a third person, for collection, on account of the defend- 
ant. This note was for about one thousand dollars, and was 
collected by the intestate as the agent for the defendant. On 
this proof, the counsel for the plaintiffs in error moved the Court 
to charge the jury, that if they believed the intestate collected 
the money for the defendant, as his agent, it was necessary that 
a demand should have been made of the intestate in his lifetime, 
or of his personal representatives since his death, to enable the 
defendant in error to recover in this action, This charge the 
Court refused to give, and instructed the jury that though the in- 
testate of the plaintiffs in error, was the agent of the defendant, it 
was not necessary to make any demand before suit was brought. 

The defendant in error also proved that the intestate said he 
had collected Capps’ money, and proposed to show further by a 
witness, the amount of the note, when due and by whom made, 
in order to show the amount of money collected by the intestate, 

16 
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without proving the loss or destruction of the note or giving 
notice to the plaintiff in error to produce it. To this evidenee, 
the plaintiffs objected; but their objection was overruled. The 
witness who testified to the amount of the note, stated that he 
saw it and noticed its amount; and that the intestate and defend- 
ant in error, at the same time spoke as to its amount: So that 
haying seen the note, and from the conversation between the 
intestate and defendant, he recollected the amount. To all 
which the plaintiff in error excepted, &c. 

A verdict being found for the defendant in error, and judg- 
ment rendered accordingly, a writ of error is prosecuted to this 
Court for its revision. It is here assigned for error, that the 
County Court erred, in its refusal to charge the jury as requested, 
in the charge given, and in the admission of the evidence ob- 
jected to. 


Daren, for the plaintiff. 
No counsEL, for the defendant. 


COLLIER, C. J.—It has been often ruled that an agent who 
collects money in the course of some lawful employment, is not 
liable to a suit until payment has been requested by his principal, 
or some one authorized to make a demand: (Barton y. Peck; 
1 Stewt. & Porter’s Rep. 486: McBroom ef al. v. The Gover- 
nor; 6 Porter 32; and the cases there cited.) The facts disclo- 
sed in the bill of exceptions show that the intestate collected 
money for the defendant inerror, asa mere agent. There is no 
proof that he was to account at any period prescribed; so that 
for any thing appearing, he was only bound to pay on demand. 
It is not intimated that the intestate did not perform his agency 
so far as he had acted, with the most perfect honesty. ‘There 
is nothing to distingnish the present from an ordinary case of 
agency, and the law as stated, is strictly applicable. 

There is perhaps no rule of evidence which allows of more 
exceptions than that which requires the best evidence to be 
adduced, which the case admits of. This rule is founded upon 
a reasonable suspicion that the substitution of inferior for better 
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evidence, arises from-some sinister motive, and an apprehension 
that the best evidence, if produced, would alter the case to the 
prejudice of the party. It assumes that the transaction admits 
of better evidence; and though this may be true, yet if such 
better evidence is lost, or cannot be produced, proof of a secon- 
dary character may be adduced. So the rule being intended to 
guard against fraud, it ceases to operate where the presumption 
of fraud does not arise. Hence, a copy of public documents is 
admitted, to prevent inconvenience, or danger of loss, from the 
removal of the original. And the rule does not apply where the 
adversary has admitted the facts which are to be proved, for he 
is in general, barred by his own admission or representation. 
Let us apply the last exception to the rule, to the facts in the 
record. ‘The witness states that he acquired a knowledge of the 
amount of the note, not only from having seen it, but also from 
having heard the intestate and the defendant in error speak as to 
the amount. The witness does not say in so many words, that 
he heard the intestate say what sum the note expressed on its 


face; yet he does not intimate that there was any difference upon 
this point, between the intestate and the defendant. It might 
then well be inferred, that they agreed in the conversation which 
they had in the presence of the witness. In this view, the evi- 
dence was admissible, as an admission by the intestate of a fact 


sown by the note. 

We lay no stress upon the fact that the note had been paid, 
and probably destroyed, as the deeision of the County Court 
may be sustained by the influence of the exception stated. On 
the first point noticed, the judgment is reversed, and the case 


remanded. 
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Winston y. Tue Trustees or THE UNIveRSITY OF ALABAMA. 


1. Where the declaration does not disclose the facts on which the plea is founded, 
such facts must be averred in the plea. 

2. In an action of assumpsit on the common counts, a plea of the statute of limi- 
tations of three years, which does not aver that the plaintiff’s cause of action is 
an open account, is not a good plea. 


Error to the Circuit Court of Tuscaloosa County. 


THIS action of assumpsit was brought by the plaintiff in er- 
ror against the defendant in error. 

The declaration consists of the common money counts, for 
money had and received, and money paid, Jaid out, and expend- 
ed. The amount of indebtedness is laid at three thousand dol- 
Jars. 

The defendant pleaded non assumpsit, and also.that they did 
not promise at any time within three years next before the com- 
mencement of the suit. The plaintiff took issue on the first 
and demurred to the second plea, which demurrer being over- 
ruled by the court, and the plaintiff declining to plead over, 
judgment was rendered for the defendant. From this judgment 
this writ of error is prosecuted, and the plaintiff now assigns for 
error the judgment of the court below on the demurrer. 


Peck, for plaintiff in error. 
PorTer, contra. 


ORMOND, J.—The declaration does not disclose the precise 
nature of the plaintiff’s demand. It is the common counts for 
money had and received, and money paid, laid out, and expend- 
ed for the defendant’s use. Under this count the plaintiff might 
give in evidence a bill of exehange or promissory note, or a 
gross sum received by the defendant for the use of the plaintiff 
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or paid by the plaintiffat the defendant’s request, and in either case 
it 1s obvious the statute of limitation of three years, would not ap- 
ply. Although it may be true that the plaintiff might declare in 
this general form and maintain his action by proof, which would 
constitute an open account, yet, as the law authorizes him thus to 
declare, a plea which would not meet every aspect of the plain- 
tiff’s case, would not be good on demurrer. 

A plea cannot be sustained which rests for its validity upon a 
supposed state of facts, which may not exist ; it would want that 
certainty which is necessary in all legal proceedings. If the 
declaration is general, as in this case, the defendant may, on mo- 
tion, compel the plaintiff to furnish a bill of the particulars of 
the cause of action ; but if he declines or neglects this, and the 
declaration does not state the facts upon which the plea is found- 
ed, they must be averred in the plea, that the plaintiff may take 
issue upon them either in fact or in law. In general, this rule 
is confined in its application to new matter set up in avoidance of 
the plaintiff’s demurrer. But in the action of assumpsit, from the 
general form of declaring permitted by law in a case like the 
present, the defendant must, in his plea, show affirmatively that 
the bar of the statute has taken place. In this case the statute 
of three years being relied on, and the declaration being suffi- 
cient to authorize the introduction of proof of a claim, which 
would not be barred until the lapse of six years, the defendant 
must, to avail himself of the statute of three years, plead speci- 
ally that the demand sued for is an open account; thus narrowing 
the controversy to a single point, on which an issue can be taken. 

This appears to be the form of pleading on a statute similar 
to ours in the Stateof Kentucky. (Dyote v. Letcher, 6 J. J. 
Marshal, 541.) 

‘Let the judgment be reversed and the cause remanded. 
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Cuiuum, ef al. vy. Barre, Execurnix or Barre. 


1. When partners, who are also joint mortgagors, convey the mortgaged estate to 
a subsequent purchaser, and one of them dies pending the suit for foreclosure, it 
is unnecessary to make his personal representatives or his heirs at law, parties to 
the proceedings. As the debt survives against the other partners, they are com- 
petent parties to contest the complainants demand, and to state an account. 

2. Heretofore, the practice of allowing one defendant in a chancery suit to sue out 
a writ of error and assign errors, has been acquiesced in, without adverting to the 
evil which must arise when successive writs of error are sued out by more than 
one defendant. 

3. Hereafter, if one defendant, when there are more defendants than one, shall 
sue out a writ of error in a chancery cause, the same shall be dismissed unless 
sued out in the name of all the defendants. Each of the defendants, when plain- 
tiffs in error, in such a cause, may usually assign errors in the decree affecting 
his interests, without joining his co-plaintiffs in error. 


BATRE filed his bill, in the Chancery Court of the first dis- 
trict of the Southern Division, praying the foreclosure of a mort- 
gage, and the sale of the mortgaged estate. The mortgage was 
executed by Burlen Brown and Thomas S. Cowley to George J. 
S. Walker, to secure the payment of certain notes executed by 
them as partners: these notes were afterwards assigned to Batre, 
the complainant’s testator. Brown & Cowley, after the execu- 
tion of the mortgage to Walker, conveyed the mortgaged pre- 
mises to the defendant, Cullum, who was in possession when the 
bill was filed. Gascoigne is made a defendant, and the bill 
charges that he claims some interest in the mortgaged premises, 
subject however to the complainant’s mortgage. Brown, Cow- 
ley, Cullum and Gascoigne, are made defendants; against the 
three first, the bill was taken as confessed, for want of an answer; 
the last named defendant answered the bill, setting up an incum- 
brance created by Brown, subsequent to the mortgage, and sub- 
mitting to a decree protecting his rights. An account was taken 
before the Master, who reported six thousand six hundred and 
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fifty seven dollars due to the complainant; and one thousand 
eight hundred and eighty-nine dollars due to Gascoigne, but 
giving priority to the former. 

The Chancellor decreed a sale of the mortgaged premises, to 
satisfy the debt due to Batre; and directed the overplus of the 
moneys arising from the sale, to be brought into Court. The 
writ of error is sued out in the name of all the defendants, 


Srewarrt, who appeared as the counsel for Cullum and Brown, 
suggested the death of Cowley, and asked for an abatement of 
the writ of error; and if the Court should not consider the writ 
of error as abated by the death of Cowley, then, he moved to be 
allowed to assign errors in the name of Cullum and Brown, he 


representing them only, and their interest being adverse to that 
of Gascoigne, the other plaintiff in error. 
CAMPBELL, contra. 


GOLDTHWAITE, J.—1. When a mortgagor has parted with 
all his interest in the estate mortgaged, by a subsequent sale and 
conveyance of the equity of redemption, the only reason why 
he is a necessary party to the suit for foreclosure, is, that he may 
contest the complainant’s demand, and state an account with him 
of what is due on the debt for which the mortgage is a security. 
In this case, the debt survives against Brown, the partner of 
Cowley, and he alone is interested as the surviving partner in 
stating the account with the complainant: therefore, if it is con- 
ceded that a mortgagor who has parted with the equity of re- 
demption, or, in the event of death, his personal representatives 
should be a party defendant to a suit fur the foreclosure of the 
mortgage, then there is the proper representative of Cowley be- 
fore the court, as Brown the surviving partner, is alone compe- 
tent to close the partnership business. The writ of error does 
not therefore abate by the death of Cowley. 

2. The motion of Cullum and Brown to be allowed to assign 
errors, independent of Gascoigne, their co-plaintiff, must be 
granted, as any other course might be productive of delay. We 
do not consider the proceeding of summons and seyerance, as 
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properly applicable to a writ of error, sued out after a decree in 
a chancery cause, but prefer to settle the proper course to be pur- 
sued by a general rule. In connexion with this subject it may 
be observed, that the practice of allowing one defendant ina 
chancery cause, to sue out a writ of error and assign errors, has 
hitherto been acquiesced in, without the evil having been adver- 
ted to, which must arise if successive writs of error were sued 
out by each defendant. It would seem to follow from this 
practice, that where the writ of error is sued out by all the de- 
fendants in the cause, they ought not afterwards to be permitted 
to sever in their assignment of error. This would, however, 
produce as great an evil on the other side, as the interests of de- 
fendants in a suit of this description, are not unfrequently ad- 
verse to each other. 

3. We consider it proper to determine the future practice, 
both as to the mode of suing out the writ of error, and the man- 
ner of assigning errors, by rule, which we direct as follows: 

OrveEReED, that hereafter, if one defendant, when there are 


more defendants than one, shall sue out a writ of error ina 
chancery cause, the same shall be dismissed, unless it shall be 
sued out in the names of all the defendants. Each of the defen- 
dants in any such cause, when plaintiffs in error, may assign er- 
rors in the decree affecting his interests, without joining his co- 
plaintiffs. 
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1. A writ of fiert facias against the goods, &c. of one partner, may be levied on 
the property of the partnership, and the interest of the defendant in execution 
sold ; but a debt due the partnership, cannot be attached by process at law, to 
pay the separate debt of a partner. 


The defendant in error, having sued out an original attachment 
against the estate of Alexander Bell, for the sum of six hundred 
dollars, returnable to the circuit court of Greene, caused the 
plaintiff to be summoned as a garnishee, that he might disclose 
on oath what he was indebted to the defendant in attachment, 
ete. The garnishment being served on the plaintiff, he made the 
following answer, viz :—‘‘ Erie, 3rd Sept., 1837: I acknowl- 
edge being garnisheed by S. B. Ewing, for the purpose of an- 
swering whether I was indebted to Alexander Bell or not. I 
hereby acknowledge that I dealt with A. & J. R. Bell to the 
amount of eighty dollars, or thereabouts, and that I have given 
my note either to the firm, or J. W. Bell. 

“JOHN M. WINSTON. 

*¢ Sworn to and subscribed in open court, 4th September, 1837. 

‘“ JAMES A. BEAL, Clerk.” 

On this answer the circuit court at its term holden in Septem- 
ber, 1839, rendered a judgment as follows :—* the garnishee in 
this cause, ata former term of this court, having filed his answer, 
by which he acknowledged that he is indebted to the firm of A. 
& J. R. Bell, the sum of eighty dollars, by note due the first 
day of January, 1838. It is, therefore, considered by the court 
that the plaintiff recover of the garnishee the sum of forty-five 
dollars and thirty-two cents, the interest of the said Alexander 
Bell, in the firm of A. & J. R.- Bell, including the interest there- 
on up to this time, and the said garnishee recover the cost in this 


behalf expended, for which execution may issue.”” To reverse 
17 
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this judgment the garnishee has prosecuted a writ of error to 
this court. ‘ 


Granan, for the plaintiff. 
Murruy & Jones, for the defendant. 


COLLIER, C. J.—Several questions were made at the argu- 
ment of this cause; but we propose only to enquire, whether an 
undivided interest of a partner in a debt due the copartnership 
ean be subjected by attachment to the payment of a separate 
debt of one of the partners ? 

It may be regarded. as a well established principle of the com- 
mon law, that the creditor of any one partner may execute and 
sell that partner’s interest in all the tangible property of the part- 
nership. (3 Bos. & Pul. Rep. 289.) (In Heydon y. Heydon, 
1 Salk. Rep. 392.) It was held by Lord J/olt, that in an action 
against one of two partners, the sheriff must seize all the goods, 
because the moieties are undivided ; for if he seize but a moiety 
and sell that, the other partner will, be entitled to a moiety of 
that moiety, but he must seize the whole, and sell a moiety 
thereof undivided. And (in Shaver v. White, 6 Munf. Rep. 
113) the court considered the law to be, that on an attachment 
for the separate debt of one partner, the sheriff must seize all 
the partnership effects, and sell an undivided moiety, and the 
vendee will be a tenant in common with the other partner. 

It has even been held that as soon as the execution is levied, 
the partnership guoad, the goods seized, is at an end, and the 
creditor becomes tenant in common with the ether partner; 
while the sheriff has a special property in the goods, and may 
be regarded as a legal agent for thesale. After the sale has been 
made, the vendee will be tenant in common with the other partner. 
(2 Swanst. Rep. 587; 3 Bos. & Pul. Rep. 289; 3 Car. & P. 
Rep. 309 ; 1 Salk. Rep. 392.) 

In Skipp v. Harwood, (Cowp. Rep. 451.) it was laid down, 
that as a creditor of one partner who has the partnership effects 
levied on, can only have the undivided interest of his debtor, 
he must take it in the same manner as the debtor himself had it, 
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and subject to the rights of the other partner. And in ex parte 
Smith (16 Johns Rep. 106) the court said where an execution 
issues for the separate debt of one partner, it has been the con- 
stant practice to take the share which such partner has in the 
partnership property ; but it has been settled, at least, since the 
case of Fox v. Hanburg, (Cowp. Rep. 445,) that the sheriff can 
sell only the actual interest, which such partner has in the part- 
nership property, after the accounts are settled ; or subject to the 
partnership debts. The separate creditor takes it in the same 
manner as the debtor himself had it, and subject to the rights of 
the other partner: (See also Moody v. Payne, 2 Johns. Ch. 
Rep. 548 ; Wilson & Gibbs v. Conine, 2 Johns. Rep. 280 ; 
Ridgeley v. Carey, 4 Har. & Mclfen. 167.) 

The Supreme Court of Massachusetts in Pierce v. Jackson 
(6 Mass. Rep. 242.) held that au attachment of partnership goods 
in a suit against one partner for his separate debt, will not pre- 
vail against a subsequent attachment of the same goods in a suit 
against the partnership. And in Tappan v. Blaisdell, [5 N. 
Ilamp. Rep. 190,] it was decided that goods belonging to a firm 
eannot be held by attachment upon a writ, or by a seizure upon 
an execution against an individual pariner, for his separate debt, 
so long as any debt remains due from the company. All that 
can be taken, is the interest of the debtor in the firm; not the 
partnership effects themselves, but the right of the partner to a 
share of the surplus that may remain after all the debts are paid. 
To the same effect [see Knox v. Summers, 4 Yeates’ Rep. 477 ; 
Doner y. Stauffer, 1 Penn. Rep. 198; Church v. Knox, 2 Conn. 
Rep. 514; Brewster v. Hammett, 4 Conn. Rep. 540 ; Barber 
v. Hartford Bank, 9 Conn. Rep. 407.) 

And it has been expressly adjudged that the interest of one 
partner in a debt due to the partnership cannot be subjected, by 
process of attachment, to the satisfaction of the separate debt of 
that partner, without showing from the state of the partnership 
accounts, as between the partners, and with reference to the in- 
debtedness of the partnership, what the right or interest claimed 
amounts to. [Fisk v. Herrick, 6 Mass. Rep. 271; Lyndon v 
Gorham, 1 Gall. Rep. 367; Church v. Knox, 2 Conn. Rep 
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-- Thus, we discover that the property of a partnership may be 
levied on, by execution against one of the partners, and the in- 
terest of that partner sold to satisfy it. Yet the law cautiously 
protects the interest of the copartners and the creditors of the 
firm, by restraining the vendee under exccution from appropria- 
ting the property purchased to his own separate use, until the 
partnership accounts are adjusted, and the demands of the joint 
creditors either paid or provided for. Itis but sheer justice that 
the estate of a debtor should be held liable to the payment of his 
debts, no matter how it may be situated, giving, however, a pre- 
ference to creditors who have the highest claim upon it. It 
would be unjust if an individual could, by investing his estate in 
a partnership concern, defeat his separate creditors in the collec- 
tion of their debts ; and it would work quite as great injustice, 
if the copartner, who had acquired an interest in that estate by 
the connection in business, could be deprived of his lien upon it 
for balances due, or to pay debts. The law as we have stated 
it, secures the rights of all, and is established most firmly upon 
authority as we have already shown. 

But the right to attach a debt due the partnership, to pay the 
separate debt of a partner, rests upon different reasoning than that 
which applies to the execution and sale of the joint property. 
In the latter case, the property is not removed and cannot be ap- 
propriated ’till all liens upon it, growing out of or relating to the 
partnership, are discharged—while, in the former case, the judg- 
ment against the garnishee, if acquiesced in, changes the right 
of property and divests the copartner’s title tothe property at- 
tached. This, we have seen, cannot be done so long as the part- 
nership accounts remain unsettled, or its debts unpaid. In the 
case at bar no enquiry seems to have been made into the affairs 
of A. & J. R. Bell, so that for any thing appearing to the con- 
trary, the debt due by the plaintiff in error, may have been re- 
quired to pay balances due J. R. Bell, or to enable him to dis- 
charge the liabilities of the firm. 

It remains but to add that the judgment of the circuit court is 
reversed and the case remanded. 
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Davipson v. Love. 
i. The payee of a note, payable to himself, or bearer, is a competent witness in a 
suit by the bearer, to impeach its consideration. The objection is to his credit, 
not to his competency. 


Error to the County Court of Pickens county. 


Cocuray, for plaintiff in error. 
METCALF, contra. 


ORMOND, J.—The question to be decided in this case, is, 
whether the payee of a note payable to one, or bearer, is a com- 
petent witness to impeach the consideration in a suit by the 
bearer against the maker. 

This question was formerly much agitated in England, and in 


many of the States of this Union, but the current of decisions 
has for a long time been in favor of the admissibility of a wit- 
ness so circumstanced; such at least has been the decision of 
this court, in the case of Tod v. Stafford, (Ist Stewart, 199)-a 
case precisely similar to this. 

We are satisfied that such is the law, and that the objection 
goes to the credit, and not to the competency of the witness. 

For the error of the court below, in refusing to permit the 
witness to testify, the judgment of the court below is reversed, 
and the cause remanded, 
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Lewis v. SHEFFIELD & Co. 


When a garnishee brings money, and other effects in his hands into court, which 
he deposites ther-, and denies all indebtedness to the defendants; after his dis- 
charge from the garnishment, he is not a proper party to sue out a writ of error, 
if the court makes an improper disvosition of the money and eflects deposited; 
and awrit sued out by him will be dismissed: 


Writ of error to the County Court of Mobile County. 


THIS suit was commenced in the County Court of Mobile 
county, by Sheffield & Co., who sued out a garnishee process 
against Lewis as a debtor of Dubose & Kibbe, who were judg- 
ment debtors to Sheffield & Co. Lewis appeared at the return 
term of the process, and answered: that Daniel Mayland left in 
his hands two notes—one signed by J. Hunley, dated, 11th 
March, 1838, payable on the 15th April, to Gaius Kibbe for five 
hundred dollars, in Mississippi bank notes—the other, signed 
by D. B. Rutherford, of the same date, payable to the same 
person, for seventeen hundred dollars, in Mississippi bank notes. 
To this was annexed an agreement signed by Kibbe, which de- 
clared, that the note might be discharged by paying sixteen 
hundred dollars in Alabama bank notes, or with fourteen hun- 
dred and seventy two dollars in United States bank notes. 
Lewis gave a receipt for the notes deposited by Mayland, which 
showed the deposite was made by Gaius Kibbe, described the 
note, and that the money was to be received for him. Lewis 
further answered, that he was instructed to send what nioney 
should be received, to J. & F. Mayland, of Mobile. Five 
hundred dollars was received by him for J. Hunley’s note, in 
Mississippi bank notes. ‘I'he note on Rutherford, he stated, was 
then in his possession, and with the money in hand, was depos- 
ited in court, and subject to its order. He further answered, 
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that he was garnisheed about the Ist June, 1838. On the 11th 
of the same month, Daniel Mayland presented to the garnishee, 
the receipt signed by him, for the notes deposited and request- 
ed the notes and money. The receipt was assigned under date 
of 25th May, 1838, to said Mayland, by Kibbe. The garnishee 
denied any indebtedness to the defendants in execution, or that 
he had any effects belonging to them, in his hands. The 
County Court discharged Lewis on his answer; and the follow- 
ing order was made with respect to the Mississippi money and 
note deposited in court by the garnishee:—*‘In this cause the 
plaintiff who moves the court to direct the Clerk to pay over to 
the plaintiff the money paid into the court by Lewis, the garni- 
shee, and he further moves the court to direct the Clerk, to de- 
liver to the Sheriff the note of brought into court by said 
Lewis, that the same may be sold by the Sheriff, under the rules 
and regulations regulating Sheriff’s sales, and that the proceeds 
arising from said sale, be applied to the satisfaction of the judg- 
ment in the case of Sheffield & Co. v. Dubose & Kibbe. Where- 
upon it is considered by the court, that said motion be granted, 
and that the Clerk of this Court, deliver the monies and note 
mentioned in said motion to the proper person therein named.” 

Lewis, the garnishee now prosecutes this writ of error to re- 
vise this order. 


Porter, for the plaintiff in error. 
Dwunvy, contra. 


GOLDTHWAITE, J.—The writ of error, in this case must 
be dismissed, as it is improperly sued out by Lewis, who has 
no interest whatever in revising the order made by the County 
Court. He cannot be permitted to complain, that the court act- 
ed erroneously in disposing of the note and money, which he 
voluntarily placed at its disposition. If, as supposed by his 
counsel, he is liable to other persons for the money and note 
thus voluntarily abandoned, it is not a sufficient reason, at his 
instance, to revise this order. Whether the order is of such a 
character as to protect any person who has conyerted the money 
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or note, is a question which is not presented, and will not there- 
fore be determined. 
Let the writ of error be dismissed. 





Georce & GeorGE v. STOcKTON, USE, &c. 


1. Where the vendor of land, executes a bond, conditioned to make title to the 
vendee generally, and the vendee in consideration thereof, makes his promissory 
note payable to the vendor on a day certain, the failure to complete the title, is 
not an availabie bar to an action at law upon the note. 

2. Where the vendor of land has put the vendee in possession, executed a bond for 
title, and taken a promissory note or other security, for the purchase money, he 
is entitled to recover at law, upon the note, &c.,so long as the contract remains 
unrescinded. 


IN the record of this case, which is brought up, there is nei- 
ther writ, declaration, or any thing to inform us what was the 
form of action. We however learn, that it was founded on a 
promissory note for the payment of four hundred dollars, on a 
day certain. The consideration of the note was a purchase of 
forty acres of land, agreed to be made, by the plaintiffs in error, 
of the defendant; and to make title to which, the defendant 
bound himself by bond, in tke penal sum of eight hundred dol- 
lars; conditioned as follows: “The condition of the above obli- 
gation is such, that whereas the above bound John C. Stockton 
has this day bargained and sold to the above named James C. 
George, the North East quarter of Section thirty-two, Township 
twenty, Range fifteen West, in the district of land sold at Tusca- 
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Joosa, Alabama, containing forty acres, be the same more or less, 
for the sum of four hundred dollars, payable on the 25th day 
of December next: now if the above bound John C. Stockton 
shall make, or cause to be made, to the said James C. George, a 
good and equitable title to the above described land, ¢hen he, 
the said James C. George, shall pay the said sum of four hundred 
dollars, then the above obligation to be void, otherwise to re- 
main in full force and virtue.’’ 

The plaintiffs in error, proved on the trial in the Circuit Court, 
that the note sued on, was given in consideration of the purchase 
of the land described in the bond; and that James C. George, 
the purchaser, entered upon, and still retained the undisturbed 
possession of the land. 

The court charged the jury that if they believed the word 
then (which is italicized in the condition, as set out above,) 
was altered from the word when, that the bond was to be con- 
sidered as an ordinary bond for title; and in that case, if the 
purchaser still retained the undisputed possession of the land, he 
could not resist the payment of the purchase money. ‘The 
court further charged, that if the bond was understood as con- 
tended for by the defendants (plaintiffs in error), and that plain- 
tiff (defendant in error), was bound to tender titles before he 
could demand payment of the note, it only operated as a post- 
ponement of the day of payment, and was not an entire bar toa 
recovery.”’ To all of which the plaintiffs in error excepted, 
and a verdict and judgment being rendered in favor of the de- 
fendant in error, the plaintiffs have prosecuted a writ of error to 
this court. 

The only error assigned is, that the Circuit Court erred in the 
instructions to the jury, as shewn by the bill of exceptions. 





Porter, for the plaintiff. 
Cocuran, for the defendant. 


COLLIER, C. J.—It has been repeatedly adjudged that the 
vendee of real estate, who has executed his note for the payment 
18 
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of the purchase money on a day certain, and received from the 
seller a bond conditioned to make title generally, cannot suc- 
cessfully resist an action at law on the note, upon the ground that 
ho title has been made: (Read’s Adm’r. v. Cummings, et al. 
2 Green}. Rep. 82: Bailey v. Clay, &c. 4 Rand. Rep. 346.) 
This principle rests upon a rule which has been often applied to 
covenants, viz: When the money is to be paid at an appointed 
time, and the day of payment is to happen, or may happen be- 
fore the thing which is the consideration of the payment of the 
money, is to be performed, the performance of the thing is not 
a condition precedent to the right to demand the money: (Thorp 
¥v: Thorp; 2 Salk 171: Jones v. Sommerville; t Porter Rep. 457.) 

In Dow v. Tuttle, (4 Mass. Rep. 414) it was held that if the 
promisee of a note payable at a day certain, agreed by writing 
at the time the note was given, not to demand payment of it 
until a certain time after its maturity, such contract is a collater- 
al promise for the breach of which, an action would lie, if there 
were a legal consideration, In chancery it would be a good 
ground for an injunction; but it would not be a bar to an action 
on the note, when due by the terms of it, because it is repug- 
nant to the note, and would destroy its effect. In the case at 
bar, no precise day is prescribed by the bond when the vendor 
is to perfect the vendece’s title, yet a day is fixed for the pay- 
ment of the note; and an agreement that the payment should be 
postponed till the title was made, would be repugnant to the 
terms of the note; and upon the authority of the case last cited, 
does not constitute a bar to the action in a court of law. 

This court, under its former organization, in Christian vy. 
Scott, (1 Stewt. Rep. 490) decided, that to let in a defence at 
Jaw, against a promissory note given for the purchase money, 
there must be an entire failure of consideration, or a rescission 
of the contract of purchase. In that ease, the vendee had occu- 
pied and cultivated the land from the time of sale up to the trial, 
which must have been of some benefit.to him, and consequent- 
dy a valuable consideration in law. (To S. P. Peden v. Moore, 
4. Stewt. & Porter Rep. 71: Wilson y. Jordan; 3 Slewt. & Por- 
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ter Rep. 92: Howard yv. Witham, eé a/. 2 Greenl. Rep. 390.) 

In Wade v. Killough, (3 Stewt. & Por. Rep. 431) it appeared 
that the defendant executed a bond, conditioned to make title to 
the plaintiff to a tract of land, on the 25th December, 1828; 
and the plaintiff gave to the defendant his promissory note for 
the payment of the purchase money on the same day. An ac- 
tion having been brought upon the note, the plaintiff in error 
contended in his defence, that inasmuch as by the terms of the 
contract, the purchase money was to have been paid, and a good 
and sufficient title made on the same day; and the title had not 
been made, but the vendor was incapable of making the same, 
the action could not be maintained. The court was of opinion 
that the argument was not defensible; that the principles of law 
by which it was attempted to sustain it, did not apply to the 
case. There the vendor had executed his bond with covenants, 
and the vendee his note for the purchase money: on these, the 
parties were entitled {o their legal remedies against each other 
respectively. Ilere is a case decisive of the merits of the de- 
fence set up in the case before us, and shows a clear right in 
the defendant to his judgment. 

The view we have taken of the law, relieves us from examin- 
ing with particularity, the instructions of the judge of the Circuit 
Court to the jury; or from seanning with critical accuracy, the 
stizulations contained in the condition of the bond. It is en- 
tirely immaterial whether “then”? be taken to mean “when,” as 
insisted by the defendant in error, so as to make the payment of 
the purchase money a condition precedent to the right to de- 
mand the execution of the proper tide. We place our opinion 
upon the previous adjudications of this court, which hold, that 
where the vendor has put the vendee in the possession of land, 
executed a bond for title, and taken a promissory note,.or other 
security, for the purchase money, he is entitled to recover at 
law, upon the note, if the contract of sale remains unrescinded. 

Jt remains but to add that the judgment is affirmed. 
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McGeener y. Hit. 


1. Where a contract was entered into by McG. & H., for the sale and delivery by 
the former to the latter, of a quantity of Corn and Fodder, “as early next fall 
as the same may be ready to house,” and the vendor offered to deliver one load 
and demanded payment, which the vendee agreed to receive, but refused pay- 
ment until the whole was delivered—held 

2. 1. That acontract for the delivery of a ponderous article, such as Corn and 
Fodder, is made in reference to the habits and means of transportation, com- 
mon in the country ; and when it cannot be conveniently delivered at one time 
may be delivered at different times, but that payment cannot be demanded until 
the whole is delivered. 

3. 2. That in a suit by the vendee against the vendor, proof that the vendee had 
property and credit sufficient to enable him to raise money, and that he could 
have done so, was sufficient evidence, prima facia, of ability to pay at the breach 
of the contract. 

4. Parol evidence admissible to prove that the witness had conveyed his interest in 
a contract for the delivery of Corn and Fodder, to him in unconditional payment 
of a debt, by a relinquishment in writing to that effect, without producing the 
writing or accounting for its absence. 


Error to the Circuit Court of Montgomery County. 


THIS was an action of trespass on the case brought by the de- 
fendant in error against the plaintiff in error, on an instrument 
in the following words :~- 

‘¢ Articles of agreement entered into between Wm. W. Hill, 
of the one part, and Abner McGehee, of the other part ; wit- 
nesseth that the said McGehee doth hereby obligate himself to 
deliver to the said Hill, at his stables in the town of Montgo- 
mery, five thousand bushels of good merchantable corn, and fifty 
thousand weight of good fodder, as early next fall as the same 
will be dry enough to house : unavoidable accidents only excep- 
ted. Said Hill doth hereby obligate himself to pay said Me- 
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Gehee, on the delivery of said corn, fifty cents per bushel, and 
one dollar and twenty-five cents per hundred for said fodder. 
‘«¢ ABNER McGEHEE, 
“W,. W. HILL. 

‘¢ 27th January, 1833.” 

To a declaration on this agreement, in the usual form, the de- 
fendant pleaded nun assumpsit, and that he offered to deliver 
the corn and fodder, but the plaintiff refused to receive it. The 
plaintiff below had judgment. 

On the trial in the court below a bill of exceptions was sealed, 
which discloses that the plaintiff below offered to read the de- 
position of one Todd Robinson, which was objected to on the 
ground that the deposition showed the witness was interested, 
and that the release spoken of, in the manner as stated by the 
witness, was the best evidence. The court overruled the objec- 
tion, to which the defendant below excepted. 

The defendant below proved that it was the custom at the time 
and still is, on delivering large quantities of corn and fodder, in 
the town of Montgomery, to deliver it by wagon loads, from 
time to time, until the whole is delivered ; and that the defend- 
ant hauled a load of fodder in September, 1833, and offered to 
deliver the same to plaintiff, in part performance of the contract, 
at the same time telling the plaintiff he had made a bad crop 
and did not raise corn and fodder enough to comply with the 
contract and support his farm. Plaintiff replied that he would 
receive none without the whole. Defendant then told him to 
prepare to receive it, as he, defendant, wished to haul the corn 
and fodder whilst the roads were good, but the plaintiff must 
pay for it as delivered, load by load. This plaintiff refused— 
and refused to pay for the same until all was delivered ; and did 
not pay for the load of fodder ,and therefore, it was not delivered. 

This altercation took place forty yards from the stable where 
the corn and fodder were to have been delivered. 

On this testimony the court charged the jury that by the evi- 
dence of the custom, if so established by the proof, that the 
defendant could deliver the corn and fodder at different times, 
by wagon loads, and if he so chose to deliver it, the plaintiff 
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was so bound to receive it; but that if the defendant so chose to 
deliver the corn and fodder, he could not require payment of 
plaintiff for any part until the whole was delivered, and: that 
plaintiff was not bound, although he might assent thus to receive 
the corn and fodder and pay for it, as it was delivered, load by 
load. To which charge the defendant excepted. 

The defendant’s counsel then moved the court to charge the 
jury that in order to entitle the plaintiff to recover in this suit, 
he must prove, on his part, readiness and ability to pay the money 
at such time as the corn and fodder should haye been delivered, 
and that although the jury might believe the plaintiff possessed 
property and credit sufficient to have raised the money, that 
was not sufficient proof of ability, but that they should believe 
the plaintiff actually had the money in pocket before he could 
recover in this suit. Which the court refused, but charged that 
if the plaintiff had property and credit, and could have raised 
the money at the time the contract was to have been performed, 
that would constitute sufficient readiness as to the money to be 
paid, and after that proof, if defendant wished to discharge him- 
self from the non-delivery of the corn and fodder, for want of 
funds, he must show the plaintiff insolvent or otherwise unable 
to pay ; to which charge and refusal defendant excepted. 

The matters of Jaw arising out of the bill of exceptions are 
now assigned for error. 


DarGAn, for plaintiff in error—(cited 4 Porter, 176; 12 
Johnson’s Rep. 209; 2 Starkie’s Ev. 454; 1 Douglass, 201 ; 
3H. §& Johns,, 239 ; Story’s Conflict of L. 226; 2B. & Ald. 
746. 

GoLpTuwalITE, contra—l East N. P. 1, 162; 15 East p. 37 ; 
11 Eng. Com. Law, 256 ; 12 Johns. Rep. 165 ; 5 Johns., 178; 1 
East, 204; 2 Bos. & P., 447; 1 Stewart’s Rep. 160; 15 Last, 
55. 


ORMOND, J.—The first point made in the cause arises, out 
of the supposed interest of the witness, Todd Robinson. The 
witness in his deposition states, that some time during the fall of 
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1833, he purchased from the defendant in error one half the 
property on which his stables stood, and at the same time pur- 
chased an interest in the contract for the delivery of the corn 
and fodder, which is the subject of this suit. He further states 
in his deposition that he has no interest in the event of the suit, 
that he thinks his interest was disposed of to C. Robinson (for 
whose use the suit is brought) in the fall of 1834. He did not, 
at that time, make a final release to C. Robinson of his interest 
in writing, but the whole of his interest was given up to him, 
and from that time he has not considered himself interested. He 
made a final relinquishment to C. Robinson, about a year since 
in writing. He further stated that C. Robinson had made ad- 
vances for him from time to time, the exact amount of indebted- 
ness was not known by either C. Robinson or himself, and that 
this contract for corn and fodder, with some other property, was 
given up in unconditional payment of said debts. 

The witness, though objected to, was admitted to testify, and 
the counsel for the plaintiff in error, now insist that as the wit- 
ness stated there had been a relinquishment in writing given by 
Todd to C. Robinson, that the writing being the highest evidence 
of the fact, should have been produced. 

This is a rule of law, the correct application of which, is fre- 
quently misunderstood. The witness having stated on his oath, 
that he had relinquished all his interest in the contract, was a 
competent witness, though the transfer of his interest was in 
writing. The written testimeny would not have been as con- 
clusive proof of the transfer as the oath of the party ; though it 
would, no doubt of itself, have been sufficient. 

The case, perhaps, would have been difierent if a release had 
been given by C. Rubinson to the witness ; it might then have 
been contended that the release must have been produced or its 
absence accounted for. 

It is also objected that, as the interest in the contract was trans- 
ferred to C. Robinson in payment of an antecedent debt, 
if arecovery was not had, the claim against Todd Robinson 
would be revived. If it be conceded to be true that where a 
note is receiyed in payment of a precedent debt, it is no pay- 
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ment if no recovery can be had, yet, we do not think the prin- 
ciple applies to this case. The transfer was of a contract to de- 
liver corn and fodder at a particular price; this might or not be 
beneficial, depending on the rise or fall of the article to be de- 
livered, and the contingencies of a law suit; where such a con- 
tract is received in unconditional payment of a precedent debt, 
there being no fraud or false representation, it must be understood 
to be a payment in any event. There was, therefore, no error 
in receiving the deposition of the witness. 

The remaing questions which go to the merits of the case are, 
Jirst, had the defendant below a right to demand payment for 
each load of corn and fodder, as it was delivered ? 

Secondly, what will be sufficient proof of readiness and abili- 
ty on the part of the plaintiff below, at the time the corn and 
fodder should have been delivered ? 

This is a question of some difficulty and of great importance 
to the community from the frequency of itsoccurrence. It was 
determined by this court in the case of Young v. Foster, 7 Por- 
ter, 420, that a contract for the delivery of ponderous articles 
such as corn, must be understood and expounded in reference to 
the habits and means of transportation common in the country. 
So in this case, evidence was offered to show that it was the 
custom of the country to deliver corn by wagon loads. 

The argument of the counsel for the plaintiff in error is, that 
such being the law it must be considered as a term of the con- 
tract that, on the delivery of each wagon load, as a part of the 
whole, the vencor has a right to insist on payment of the amount 
delivered, otherwise it would change the contract from cash to 
credit, and compel the vendor either to trust an insolvent man 
or subject himself to a suit for a breach of the contract. 

This is a strong view of the case, but it is really more specious 
than solid. No difficulty is ever found in carrying such a con- 
tract as this into effect, except in cases where between the mak- 
ing and execution of a contract there has been a rise or fall in 
the price of the article ; then it some times happens that the 
losing party casts about for some means of evading his contract. 
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It must have been foreseen at the making of this contract, that it 
could not be performed at one time, as it would take, at least, 
one hundred wagons to deliver the corn alone, and as the diffi- 
culty now suggested was not guarded against, we must presume 
the parties were willing to abide by the law applicable to such 
cases. 

The contract is entire, yet the result would be if the argu- 
ment of the plaintiff in error is correct that one hundred suits 
might grow out of it, for it will legitimately follow that if the 
vendor has a right to demand payment for each particular parcel 
delivered, that, on refusal to pay, he would havea right of action. 
No evil which could be imagined to flow from the contrary doc- 
trine would be so great as this, and against which evils, if any 
exist, the contracting parties could, always, by their contract, 
provide. 

The right to deliver the whole amount by parcels flows from 
the necessity of the case, and is for the benefit of the vendor; as 
otherwise there could be no delivery. But this permission can- 
not change the nature of the contract, so as io make many out 
of one. The Corn, when deposited there in parcels, would be 
the property of the vendor until the whole was ready to be de- 
livered, when the right to demand payment would accrue. 

There was, therefore, no error in the charge of the court on 
this point. 

In reference to the remaining point in this case, all the author- 
ities agree, that in an action for a breach of a contract of this de- 
scription, either party, to recover of the other, must aver and 
prove an ability and willingness to perform his part of the con- 
tract; but what shall constitute that ability on the part of the ven- 
dee is not so clearly defined. 

On the part of the plaintiff in error it is contended, that the 
defendant in error, to entitle himself to call for a performance of 
the contract from the plaintiff in error, must show that he had 
the money in his pocket at the time the contract should have 
been performed, and, although he might have property and 


credit sufficient to enable him to raise the money, that. would 
19 
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not enable him to recover. In support of this position, the 
case Ranson v. Johnson & East, Rep. 20S, is cited. 

That was an action for a breach of contract in failing to deliver 
on demand a quantity of malt. The only question before the 
court was, whether a tender was necessary to satisfy the aver- 
ment of readiness and ability to pay. The court held that 
it was not. Lord Kenyon, says: ‘*to be sure, under this aver- 
ment the plaintiff must have proved that he was prepared to ten- 
der and pay the money if the defendant had been ready to have 
received it and to have delivered the goods.’”? This remark must 
be understood in reference io the ease which was fo deliver the 
goods on request. As in such a case the vendee could not en- 
force the contract without a demand and proof of ability to pay, 
it would seem entirely reasonable, that his ability to pay at that 
instant of time should be shown, if the vendor had been ready 
to deliver the goods. 

The contract in this case was to ‘deliver the corn and fodder 
as early next fall as the same will be dry enough to house, un. 
avoidable aceidenfs only excepted.” It is obvious, considera- 
ble latitude was given to the vendor in the delivery of the eorn, 
extending over a considerable space of time. Was it necessary, 
that during all this time, the venlee should have kept the mo- 
ney in his pocket to pay for the corn whenever an offer should 
be made to deliver it? The law, in requiring proof of ability in 
such cases as this, is to prevent either party from taking adyan- 
tage of a breach of contract, which he himself was not able to 
comply with; and yet, if the law were thus to be settled, a man 
of undoubted ability to comply with his contract in point of fact, 
would in theory, be held incompetent. 

The Iaw is practical, and does not require any thing to be 
done which the common sense of mankind would reject as an 
absurdity. Let us bring it to this test—during the fall of the 
year in which the articles were to have been delivered, the 
plaintiff in error, after some altercation between him and the de- 
fendant in error, told him to prepare to receive the corn and 
fodder as he wished to deliver it whilst the roads were good, but 
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that le must pay for it as delivered, load by load; this the de- 
fendant in error refused to do, and refused to pay for the load 
of corn then offered to him on that condition. This must be 
considered as it doubtless was intended by the plaintiff in error, 
to be a refusal to comply with the contract except on these terms; 
and a right of action accrued to the defendant in error, if he 
was then able and willing to comply with the contract. 

The counsel for the plaintilf in error, maintains that the only 
test of this ability would be having the money then in his posses- 
sion. But would not his ability be just as cerfain ifhe had the 
money in Bank, subject to his check, or in the hands of a friend 
subject to his order or demand, or to go further, if the property 
in his possession, and his credit in the community were such 
that he could have promptly raised the money to meet his en- 
gagement, would it not be a certainty in .a moral point of view, 
as positive as the other. 

The jury who would have to pass on the question could 
not well be mistaken in the matter. It is one of those questions 
relating to the common business of life in which they could not 
well err, and in which it is very improbable they would do in- 
justice; whilst oa the other hand, to require as evidence of 
abilily, the test proposed by the counsel for the Plaintiff in 
error would frequently work great injustice. We therefore 
conclude there is no error in the charge of the court, *‘that if the 
plaintiff had property and credit, and could have raised the mo- 
ney at the time the contract was to have been performed, that 
would constitute sufficient readiness as to the money to be paid.”” 

It may be, that in such a case as that of Ranson & Johnson 1. 
East, referred to, where either party may entitle himself to an 
action by making a demand of the other and offering to per- 
form, that he must show his ability then to perform; but that is 
not the present case, and it is not necessary now to express an 
Opinion on it. 

Let the judgment be aflirmed. 
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Tue Brancu or THE Bank or THE STATE OF ALABAMA AT 
Montecomery v. Knox & Co. 


1. If a Bank is authorized by its charter to receive money on deposite, Quere, 
whether, under this power, it may not lawfully undertake to collect moneys on 
all negotiable commercial securetics, when no other act is necessary to be done 
than to forward the securities to their place of payment, and demand and receive 
the money. 

2. When a Bank is authorized by its charter, to deal in bills of exchange and dis- 
count notes made negotiable and payable at the Bank, with two or more good 
and sufficient securities, it may, under this power, undertake to collect bills of 
exchange on other places; the restriction, if one is imposed by these terms, only 
extends to promissory notes. 

3. If a Bank receives a bill for collection, and omits to present it at the proper 
time and place, for payment, and a loss is sustained in consequence of this omis- 
sion, the Bank is liable to the extent of the loss. 

A. If the owner of a bill, on which the remedy has been lost by the neglect of a Bank 
or its officers, withdraws it from the custody of the Bank, he does not thereby 
waive his action against the Bank, nor will the pursuit of any of the parties dis- 
charge the Bank from the liability to answer for its negligence. 


Writ of error to the Circuit Court of Montgomery County. 


ACTION of assumpsit, for not collecting a bill of exchange. 
The declaration states that the Bank undertook the collection of 
the bill, and to make the necessary demand of payment at the 
time and place when and where the same was due. The breach 
assigned is, that the Bank omitted to present it for payment, 
whereby the amount was wholly lost to the plaintiffs. Demur- 
rer to the declaration. This was overruled; and the Bank then 
pleaded non-assumpsit; on which issue a verdict was found, 
and judgment rendered for the plaintiffs, 

At the trial it was proved, that it was usual for the Bank to re- 
ceive bills payeble in Mobile, for colleetion, and that the rate of 
exchange between Montgomery and Mobile, was from one-fourth 
to one-half per cent.; that the Bank liad an officer, whose duty 
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it was, to send forward the paper received for collection; that 
this officer neglected to transmit the bill deposited by the plain- 
tiffs for collection, by which neglect the endursers were dis- 
charged; that the endorsers were solvent, but the drawer and 
acceptor were totally insolvent; that two or three weeks before 
the trial, the plaintifi’s agent had received the bill from the Bank 
and handed it to the plaintiff’s attorney: and that the Bank 
officer had given bond to the Bank for the faithful performance 
of his duty. On this state of proof, the court charged the jury: 
That if they believed the Bank received the bill for collection 
in conformity to its usage, it was bound to use due diligence to 
insure its collection; and if, by its negligence, the endorsers 
were discharged, and the bill became worthless to the plaintiffs, 
they were entitled to recover. 

The defendant requested the Court to charge the jury: 

Ist. That the Bank had no power to receive the bill for collec- 
tion, and therefore it was not liable: ' 

2d. That if the Bank appointed a competent officer to receive 
and attend to the collection of paper deposited for that purpose, 
the bank was not liable: 

3d. That if the plaintiffs received the bill from the Bank after 
the neglect, this circumstance, unexplained, authorized the pre- 
sumption, that the plaintiffs had waived the neglect. These in- 
structions were refused, but the court informed the jury, that 
if the bill of exchange was withdrawn from the Bank, and han- 
ded to the plaintiff’s attorney, to be used at the trial of the suit, 
this act, by itself, did not amount to a waiver of the neglect. 

The defendant excepted; and the assignment of errors opens 
the demurrer as well as the several questions arising out of the 
instructions given and refused. 


Gro. Go.tpruwaire, for the plaintiff in error—relied on two 
points to reverse the judgment: 

Ist. That the Bank is not authorized by its charter, to make 
such a contract as declared on: 

2d. That Knox & Co. waived their action against the Bank, 
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by withdrawing the bill from its custody; at least, this matter 
should have been left with the jury. 
DarcGan, contra. 


GOL? THWAITE, J.—1. We will not stop, at this time, 
to examine how far it is consistent with the rules of law, to al- 
low a corporation to discharge itself from the consequences of a 
breach of a contract lawful in itself, and in no wise prohibited, 
under the allegation of a want of capacity to enter into the en- 
gagement. Thisis a most important question; but it does not 
necessarily arise in this case, if the contract disclosed in the de- 
claration is warranted by the charter of the Bank, and this we 
think will be apparent, on a very brief examination. 

The Bank is specially authorized to receive meneys on de- 
posit, and pay the same out to order, free of expense. lt is 
notorious, that the deposits in a Bank are, often times, the foun- 
dation of its issues in bills, and are, perhaps, as legitimately so, 
as any other that exists, except a specie capital. It is equally 
notorious, and wasso when this charter was created, that all sim- 
ilar institutions in this, and in other countries, undertake the col- 
lection of all kinds of negotiable commercial securities, as a means 
to increase their deposits, and to afford facilities for exchange. 
It is not then unreasonable to conclude, that when the Bank was 
authorized to receive money on deposit, the legislature contem- 
plated that it should be allowed to use the necessary means to 
effect the end. We cannot doubt that the Bank would be au- 
thorized to receive a deposit in Mobile, or elsewhere, if permit- 
ted by the local law; and it cannot be said that any substantial 
difference exists between the receiving of a deposit at that place 
and collecting a bill payable there, when, after collection, the 
money, for the time at least, isa deposit. We therefore inciine 
to believe that an authority to collect all kinds of negotiable com- 
mercial securities may be deduced from the power to reccive 
money on deposit, when no other act is necessary to be per- 
formed, than to forward the securities to their place of payment, 

~ and demand and receive payment. : 

2. The Bank is likewise authorized to deal in bills of ex- 





JANUARY TERY, 1340. 151 





The Branch of the Bank of the State of Alabama at Montgomery v. Knox & Co, 


change, and discount noles, made negoliable and payable at 
the Bank, with two or more good and sufficient securities. 
It has been argued, that the restriction implied in this clause, 
extends, as well to bills of exchange as to promissory notes. 
It is evident that this idea cannot be supported, because a bill of 
exchange in any other place than Montgomery could not be 
made payable at the Bank; and it would be absurd to suppose 
that the framers of the charter contemplated only the purchase 
of bills payable at that place. ‘The restriction, if one is to be 
implied, certainly extends no further than to promissory notes. 
It will be seen, that the authority given is not restricted to the 
buying or selling of bills of exchange. The Bank is authorized 
to deal in bills, &. ‘This means ‘‘to act between two persons,” 
‘sto intervene;” **to have to do with.”” This power necessari- 
ly extends to all transactions with bills of exchange, which are 
in themselves lawful and considered by the Bank as expedient 
to enable it to transact its business or increase its profits. It 
might and frequently would be very important for a Bank to 
collect the same bills which it would be hazardous to purchase, 
either from the risks attending the course of trade, or because 
the solvency of the parties might be questionable. To receive 
them thus, would be important, whenever it became necessary 
to import specie, or to provide a fund at a distant place. These 
illustrations we consider sufficient to show that the dealing in 
bills, is not necessarily a purchase, but that it also includes the 
taking of them for collection. 


3. Having shown that the Bank is authorized to deal in bills 
of exchange, for the purpose of collecting them, it follows as a 
matter of course, that the manner of this collection is the lawful 
subject of contract between the Bank and the owner of the bills, 
ang that it is responsible for a breach of its engagements in mat- 
ters of this kind, as in all other cases in which it is empowered 
to act; and if in the usual course of business it has undertaken to 
collect a bill, and has omitted to present it at the proper time 
and place, whereby a loss is sustained by the owner, the Bank 
is liable to the extent of the loss. 
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4. The Bank certainly did not acquire a property in the bill 
by its omission to make the necessary demand for payment. It 
belonged to Knox & Co. in precisely the same manner a//er the 
negligent omission, as it did before. It might be, that they 
could enforce their remedy against some party to the bill; and 
in that event, they might not wish to proceed against the Bank. 
If they had even pursued a remedy and without success, it would 
be most unreasonable to consider this pursuit as a waiver of the 
right of action against the Bank for its negligence. Knox & Co. 
being the owners of the bill, were entitled to its possession, nor 
did the delivery of it to them, in any manner destroy their claim 
against the Bank. If the money was collected, or could have 
been collected, by the use of proper diligence, from any party 
_ tothe bill, the injury would be little if any: if a part only could 
be collected, the Bank was chargeable only for the residue. If 
the parties were subsequently discharged by Knox & Co. or if 
the amount of the bill had been Jost subsequently to the negli- 
gent omission of the Bank, by their improper conduct, this 
would be matter defence to show that the injury had not been 
caused hy the Bank. And even after judgment against the 
Bank and a satisfaction, it could compel Knox & Co. either to 
transfer the bill, or coerce the parties yet liable on it (if they 
should hereafter become solvent) for the benefit of the Bank. 
We therefore cannot perceive how the receipt of the bill by its 
owners, could, under any circumstances, operate as a waiver of 
their right of action. Be this as it may, there is no ground for 
pretence that this action was waived, for it was commenced, and 
nearly at the trial term the bill was taken from the Bank to be 


used as evidence in this cause. 
There is no error in the record, and the judgment is affirmed. 
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LrepyArp vy. MANNING. 


1. An appellate court will not reverse a judgment, because there is a demurrer in 
the record to the defendant’s plea, (of which no disposition appears,) where 
there has been a trial by jury. 

2. No technical words are required to make a stipulation cither a condition pre- 
cedent or subsequent. Nor is the place assigned to a clause in a contract im- 
portant, since its construction is determined mainly by the nature of the transac. 
tion. 

3. Where the vendee promised in writing. to pay to the vendor of land, a sum of 
money on a day certain, provided the latter would make him a satisfactory deed 
“for two lots” when the money was paid, it was held that the stipulations of the 
parties, contemplated a simultancous performance ; and that neither could main- 
tain an action against the other, without showing performance, or an offer to 

perform, or at least, a readiness to perform. 


THE defendant in error trought an action of assumpsit 


against the plaintiff in the circuit court of Pickens, on’a writing, 
dated the twenty-third day of November, 1836, by which the 
plaintiff in error promised the defendant to pay to him on the 
twenty-fifth day of December, eighteen hundred and thirty-eight 
the sum of five hundred and eighty-two dollars and fifty cents, 
‘¢ Provided” he would make to him (the plaintiff) ‘a satisfac- 
tory deed of two lots of land, in the town of Vienna,”? which 
lots were purchased of the defendant in error by the plaintiff. 
The declaration avers that the defendant in error did make and 
tender fo the plaintiff a general warranty deed to the lots, and 
demanded of him payment of the money agreed by the writing 
to be paid, and concludes with a statement of a legal liability and 
promise. 

The plaintiff in error pleaded : 1. non assumpsit : 2, That the 
detendant in error did not, before the commencement of the suit, 
tender to the plaintiff a deed to the two lots of land in the town 
of Vienna, referred to in the note. On the first plea, issue was 


joined. To the second there wasa demurrer, of which no notice 
20 
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seems to have been taken, but the ease was tried by a jury, who 
returned a verdict for the defendant in error. 

On the trial a bill of exceptions was taken by the plaintiff in in 
error, from which it appears that, after the defendant in error had 
read to the jury the writing declared on, he introduced a witness 
to prove that he had tendered a deed to the two lots referred to 
in the writing, before the commencement of the suit, which evi- 
dence was excluded on objection by the plaintiff, bat the court 
permitted the defendant in error to prove that he had verbally 
offered, before the action was commenced, to make title to the 
‘Jots, if he (the plaintiff,) would pay him the amount expressed in 
the writing. The defendant in error did not prove that he had 
offered to the plaintiff an abstract, or memorandum of titles— 
proof being adduced to show that the defendant in error was in 
possession of the lots; the evidence here closed. 

The counsel for the plaintiff in error moved the court to in- 
struct the jury, that the defendant could not recover, unless he 
had tendered to the plaintiff in error, a deed to the lots to be ex- 
ecuted, or an abstract of titles. Which instruction the court re- 
fused to give, but instructed the jury that the certificate referred 
to in the writing, was enough to advise the defendant (plaintiff 
in error) of the Nos. of the lots, and that by the terms of the 
writing, the plaintiff (defendant in error) was not compelled to 
prove an offer on his part to make titles. That by the writing 
the defendant [plaintiff in error] could only demand titles on 
payment or tender of the money, and that he should, at the same 
time, tender such a deed as he would be willing to receive. To 
all which the plaintiff in error excepted, etc. 

The judge, in his charge to the jury, refers to a certificate to 
which no allusion is made in the writing. After promising to 
pay the money at the appointed day, the writing proceeds as fol- 
Jows :—‘‘ provided he [Manning] gives me a satisfactory deed 
of two lots of land in the town of Vienna, bought of him this 
day, as per receipt of above date, when the note above is paid.” 
The receipt was evidently intended by the judge when he spoke 
of a certificate. 





JANUARY TERM, 1840. 











~ Ledyard v. Manning. 





The plaintiff in error seeks to reverse the judgment of the cir- 
cuit court. First—Because the demurrer interposed to his second 
plea, was not disposed of. Second.—Because the court refused 
to charge the jury as requested, and erred in the charges given 
to them. 


Pecx & Crarx, for the plaintiff. 
No counsEL, appearing for the defendant. 


COLLIER, C. J.—1. In Wheelock v. Fitch, [3 Porter’s 
Rep. 387,] it was held to be error to try a case as on issue join- 
ed, when there was a demurrer in the record to the plea, which 
did not appear to have been disposed of. But this case has been 
overruled by a late adjudication, and it is now settled that after 
a trial by jury, the demurrer will be considered as waived, and 
the parties understood to have gone to trial, without requiring 
an issue tobe made up. This view being decisive of the first 
point, we are relieved from the necessity of enquiring whether 
the declaration and the second plea are sufficient in law. 

2. In Jones v. Sommerville [1 Porter’s Rep. 437, ] the differ- 
ent kinds of covenants are stated, as well as the rules by which 
it may be ascertained, to which class each particular covenant 
may be assigned. Therules by which the reciprocal obligations 
and duties of covenantors are determined, apply with all force 
to parol contracts, and upon this hypothesis we will consider the 
stipulations of the parties. 

There are no technical words in a contraet required to make 
a stipulation either a condition precedent or subsequent, nor does 
it depend upon the place which is assigned to a clause in the con- 
tract, so that it operates as a proviso or stipulation, for the same 
words have been construed as either the one or the other, accord- 
ing to the nature of the transaction. The contradictions in the 
interpretation of contracts to be found in the books, have not 
proceeded from a denial of the principle, but from its misappli- 
cation in the particular case adjudged. 

Covenants are said to be independent, when a day is appointed 
for the payment of money by the defendant, or for the doing of 
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any other act by him, and such day is to happen before the thing, 
which is the consideration of the defendant’s covenant, was to 
be performed ; because there it would appear that the defendant 
relied upon his remedy, and did not intend to make the plain- 
tiff’s performance a condition precedent. (1 Porter’s Rep. 
457.) Let us examine the contract of the parties in reference 
to this rule. The plaintiff in error promises to pay to the de- 
fendant a sum of money ona day certain; provided the latter 
will make him aq satisfactory deed for two lots, the consideration 
of the plaintiff’s promise, when the money is paid. Here the 
time fixed for the payment of the money cannot arrive previous 
to that on which the stipulation for titles may become absolute. 
The one promise, we infer from the contract, forms the entire 
consideration for the other, and the payment of the money, or 
the offer to pay it, would have invested the plaintiff in error with 
a right of action against the defendant, if he had refused to 
make a title to the lots. If this view be correct, and we think 
it indisputable, the stipulations of the parties cannot be regarded 
as independent. 

Whenitwo acts are to be done at the same time ona day named, 
or generally by the opposite parties, neither can maintain an ac- 
tion without showing performance, or an offer to perfurm, or at 
least, a readiness to perform, though it was uncertain which of 
them was bound to do the first act. So where there are mutual 
promises, yet if one be the consideration of the other, then the 
plaintiff’s performance must, in general, be averred and proved. 
If, however, it is apparent that the defendant relied rather on the 
mere promise taan its aclual performance, it will be unneces- 
sary to aver performance. (1 Chitty’s Pl. 310 to 315.) 

In the case at bar, it is clear that neither party relied on the 
mere promise of the other, or that the plaintiff in error intended 
to part with his money until the defendant was ready and willing 
to make a title. The circumlocution employed, obviously from 
the greater caution, indicates that the parties contemplated a si- 
multaneous performance of their respective stipulations. This 
conclusion is not opposed by these words ‘ when the note above 
is paid,” introduced at the conclusion of the contract. They 
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do not amount to a promise on the part of the plaintiff in error 
to part with his money, without receiving in return a title to the 
lots. The common sense as well as a technical interpretation 
of the contract is oppesed to such an idea, 

The charge of the circuit court to the jury is at variance with 
the opinion we have expressed, and consequently the judgment 
is reversed and the case remanded. 


McCrory v. Suirn. 


1, On appeal from the judgment of a Justice of the Peace. the trial is had de novo, 
On the merits of the case, it is therefore; error to quash the proceedings for a 


defect in the warrant. 
Error to the County Court of Pickens County. 


THE plaintiff in error commenced suit before a justice of the 
peace, and obtained judgment. This judgment the defendant 
carried by cerfioraré to the county court of Pickens county, 
where the warrant of the justice was quashed, because the name 
of the plaintiff did not appear in the body of the summons. The 
warrant was endorsed “J. M. McCrory v. D. Smith.”” The 
plaintiff filed his statement commencing in these words, ‘J. M. 
McCrory, alias, James M. McCrory, complains of David 
Smith.” 

There are now five other cases like the present, except that 





158 ALABAMA. 





McCrory v. Smith. 


the name of the plaintiff in the warrant is stated to be «‘J. M. 
McCrory.” : 

This writ of error is prosecuted from the judgment of the 
court in quashing the warrant, which is now assigned for error. 





Cocuran, for plaintiff in error. 


ORMOND, J.—Without an examination of the question, 
whether the defects in the warrant of the justice, were such as 
would in any case have authorized the court, after an appearance, 
to quash the proceedings—it should not have been done in this 
case. When a case is carried by appeal or certiorari from the 
Judgment of a justice of the peace, toa superior court, no de- 
fence can be made, which does not go to the merits of the case; 
as the statute requires the proceedings to be had de novo accord- 
ing to the equity and justice of the case, without regarding any 
defect in the warrant or other proceedings. Aik. Dig. 261. 

It was, therefore, error in the court to quash the warrant. 
This point has been decided at this term of the court in the case 
of Patterson & others v. Grace. 

Let the judgment be reversed and the cause remanded. 
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Bristow & Rosser v. JONEs. 


1. If the maker of a note resides out of the State when the endorsement is made, 
and this fact is known to the endorsce, he cannot maintain an action against 
his endorser without averring some diligence to obtain the sum due from the 
maker. 

2. If the plaintiff avers in his declaration that the maker was a non-resident when 
it becarne due, as an excuse for an omission to bring suit against him, the court 
will not presume that the endorsee was ignorant of the maker’s place of resi- 
dence. 


Writ of error to the County Court of Wilcox County. 


ACTION of assumpsit against Jones as the endorser of a pro- 
missory note made by one Shering, dated, 15th October, 1836. 
Payable 12 months after date, to Jones or bearer. The declara- 
tion contains no averment of diligence to obtain the sum due from 
the maker, by suit or otherwise. Asan excuse for this omission, 
the plaintiffs allege that the maker was a non-resident of this 
State when the endorsement was made, and also, when the note 
became due, and could not be found within the State after dili- 
gent search and inquiry. The defendant demurred, and the 
County Court sustained the demurrer. This is now assigned as 
error. 


Jones, for the defendant in error submitted this case. 


GOLDTHWAITE, J.—In the case of Ivy v. Sanderson, 
(6 Porter, 420) we hela that when the maker of a note was known 
to the endorsee, to reside without the limits of the State, when 
the endorsement was made, it was incumbent on him to use 
diligence to obtain the sum due from the maker, before he could 
sue the endorser. That case is decisive of this, unless we can 
presume, the plaintiffs were ignorant of Shering’s place of resi- 
dence. We think no such presumption can be made as the de- 
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claration admits he was a non-resident when the note was en- 
dorsed. We cannot perceive how this fact could be known to 
them and they remain ignorant of his true residence. 

The case is not brought within the statute; nor do the aver- 
ments of facts supposed to exist afford a sufficient excuse for pro- 
ceeding against the endorser without some attempt to recover the 
sum due from the maker, 

Let the judgment be affirmed, 


Paysant v. Ware & BARRINGER, ef al. 


1. Where there is a written agreement, the law intends that it contains the under- 
standing and meaning of the parties, and as a general rule, it is not permissible 
to show that it does not contain their entire agreement, or that it contains too much. 

2. But the general rule which excludes oral evidence to add to, vary, or explain 
a written instrument, has its exceptions. Thus, if there is a latent ambiguity, or 
a fraud in inserting too much, or in omitting some material part of the contract, 
additional or explanatory proof is admissible at law. 

3. Where the admission of evidence to the jury depends upon the proof of some 
fact as a foundation, such fact must be shewn to the court. If therefore, a 
party would prove his agreement to be different from what is indicated by the 
writing, he should first introduce evidence to the court shewing, prima facie, 
fraud, &c. 

3. Although written evidence is reputed of a higher grade than the oral declarations 
of witnesses, yet its production will not be required, where the adversary has ad- 
mitted the fact which is to be proved. Thus, a party who has appointed an at- 
torney in writing, with authority to doa particular act, if he admits it to have 





JANUARY TERM, 1840. 


Paysant v. Ware & Barringer, et al. 








been done and approve it, he cannot object that the power of attorney is not 
produced at the trial. 

5. Where a writing executed as a contract, either from fraud, mistake, accident, 
or want of skill, does not truly express the intention, or understanding of the 
parties, it is competent for a court of equity, upon clear and satisfactory proof, to 
re-form the contract according to their intent. 


THE plaintiff in error brought an action of assumpsié against 
the defendant upon a promissory note, for the payment of three 
thousand dollars. The defendants pleaded, 1st. non assumpsit; 
2d, payment; 3d, set-off. 

At the trial, a bill of exceptions was sealed at the instance of 
the plaintiff? From this it appears, that the plaintiff having read 
the note declared on, rested his case. The defendants, on their 
part, read to the jury an agreement in writing, entered into be- 
tween the plaintiff and two of the defendants, viz: Ware and 
Barringer, and proved that the note was made in pursuance 
thereof and for the consideration therein stated; which agree- 
ment is literally as follows: “We, J. Paysant & Co., Washing- 
ton Ware and Henry S. Barringer, in accordance of an agree- 
ment entered into on the sixth day of January, in the year of our 
Lord one thousand eight hundred and thirty seven, an inventory 
has been carefully taken by the above party, in which they mu- 
tually agreed that the goods in the possession of J. Paysant & Co. 
amounted to thirty three thousand seven hundred and eighty- 
seven 18-100, including the fifteen per cent. on the cost, and 
the notes and accounts due the firm-of J. Paysant & Co. except 
such as considered douwdéless of being collected: The amount 
due by the said firm of J. Paysant & Co. twenty six thousand 
two hundred and seventy-three 12-100 Dollars, including invoi- 
ces which were taken with the articles sold previous their be- 
ing received, and the amount charged for BBIs. boxes, drayage 
of, insurance, &c. together with the amount for goods sold after 
taking the inventory from the above statement, a balance is due 
to J. Paysant & Co. of seven thousand five Lundred and thirty- 
four 3-100 dollars, of which Washington R. Ware and Henry S. 
Barringer are bound to give their notes at twelye months from 
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the firsteday of February, eighteen hundred and thirty seven 
with approved security to J. Paysant, for three thousand seven 
hundred and eighty seven dollars; and the said J. Paysant is 
bound to give possession of the store, goods, notes and accounts 
connected with the firm of J. Paysant & Co. to Washington R. 
Ware, Henry S. Barringer and John J. Webster of the excep- 
tion of ninety-eight pieces of bagging, which the said J. Pay- 
sant reserved, and is left subject to his order: In testimony 
thereof, we set our hand and seal, in presence of witnesses, this 
Ist day of February, in the year of our Lord one thousand eight 
hundred and thirty seven. 

WASHINGTON R. WARE, [seal.] 

HENRY S. BARRINGER, [seal. ] 

J. PAYSANT, [seal.] 


Test: Josern P. Turner, 
Davin BarRINGceER.”’ 


The defendants then introduced witnesses to prove, that it was 
understoed and agreed by the parties to the aforesaid agreement, 
at the time it was made, that such notes and accounts as the 
plaintiff had sold to Ware & Barringer, (referred to in the agree- 
ment set forth above) as could not be collected, the plaintiff 
should be responsible for to them; or that they should have a 
“draw back” on the plaintiff to the extent that the collection on 
the notes and accounts fell short of their nominal amount. This 
testimony was objected to by the plaintiff, but his objection was 
overruled, and it was allowed to go to the jury. 

In the further progress of the cause, the defendants introduced 
a witness to prove that they had paid money for the plaintiff, 
with a view to set-off the same against the plaintiff’s demand. 
This was also objected to by the plaintiff’s counsel, unless it 
was first shown that such payments were authorized by the 
plaintiff; whereupon one of the defendants produced “a wriffen 
power of attorney”’ from the plaintiff to him, for that purpose. 
To this paper there appeared a subscribing witness, who not 
being called to prove its execution, the same was accordingly 
rejected. The defendants then called a witness to prove that 
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the defendant, producing the power of attorney, had previously 
paid debts for the plaintiff, 10 which payment he had assented. 
To the admssion of this evidence the plaintiff objected, but his 
objection was overruled, and the testimony went to the jury. 
At the foot of the bill of exceptions, the presiding judge made 
and subscribed two notes of the following tenor: 

‘1s, Asa preliminary to the introduction of parol evidence 
of what might be a contract in anywise different, or in addition 
to the wriling presented, it was proved by two witnesses, that 
the plaintiff in this suit drafted said instrument, professing that 
it had strictly followed what had been previously agreed on by 
the parties; that said agreement was, that the notes and accounts 
due the firm were to be considered as sfock; and that the bad, or 
doubtful debts, were to be deducted on the maturity of the note, 
giving that time to make a fair experiment of what could be re- 
alized from them: this was proved by two witnesses. The 
court conceiving the words in said agreement ‘except notes or 
accounts, as may be considered doubtless,’* as having a very in- 
definite or ambiguous meaning, then allowed the testimony to 
go before the jury:” 

“62d. By two witnesses it was proved, that the defendants had 
paid debts and accounts for plaintiff, which afterwards and before 
this suit was brought, was an item included in a settlement of 
sums to be credited on their accounts, that he fully recognized 
the authority to do so, and confirmed their acts in relation there- 
to, without any objection whatever.”’ 

A verdict being found for the defendants below, and judg- 
ment thereupon rendered, a writ of error is prosecuted to this 
Court. 


Peck, for the plaintiff. 
J. D. Puexan, for the defendants. 


COLLIER, C. J.—Two questions arise upon the record ia 
this case—First: Was the parol evidence of what was the con- 
tract of the parties admissible, or did not the writing executed 
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by the parties, exclude such evidence? Second: Was it com- 
petent for the defendants to prove, that the plaintiff assented to 
the payment of money by them on his account, without proving 
a power of attorney authorizing such payment. 

Ist. Where parties have entered into a contract in writing, 
they are presumed to have expressed their agreement truly, and 
cannot be allowed to add to, vary, explain or contradict it, by 
parol testimony. Written evidence is regarded as a medium of 
proof, more high and conclusive, than facts, which depend for 
their proof, upon the slippery and uncertain memory of wit- 
nesses; and if the former could be suspended by the latter, the 
rule of evidence, which requires the production of the highest 
grade of proof of which the fact is susceptible, would be entire- 
ly disregarded. Where there is a written agreement, the law 
intends that it cgntains the understanding and meaning of the 
parties; and as a general rule, it is not permissible, to show that 
it does not contain their entire agreement, or that it contains 


too much. (3 Wils. Rep. 275: 1 Ves. jr. Rep. 241: 7 Ves. jr. 


Rep. 211: 3 Starkie Evi. 995.) 

_ But the rule we have stated, like all others of a general nature, 
has its exceptions in advancement of the ends of justice. The 
first exception occurs in the case of a latent ambiguity. Thus, 
if a person grant an estate to A, so far there is no ambiguity; but 
if it should be found that there are two persons by the name of 
A, here an ambiguity is raised by extrinsic proof, and by proof 
of the same character it may be removed, or the deed would be 
inoperative and the intention of the grantor be frustrated. But 
if the ambiguity be apparent on reading an instrument, it cannot 
be explained by parol evidence. This distinction would seem 
to result from the principles already stated. If an instrument 
which is in itself wholly devoid of meaning, according to the 
usual rules of legal interpretation, or which is indefinite and am- 
biguous, and equally capable of several different constructions 
and applications, might have one definite meaning annexed to it, 
by means of extrinsic oral evidence, it is plain that the oral 
evidence, and not the writing, would praduce the definite effect. 
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On the contrary, where the terms of the written instrument are 
clear, and oral evidence is used to point the application to this, 
or that, subject matter, the oral evidence does not usurp the au- 
thority of the written instrument: it is the instrument which 
operates; the oral evidence does no more than assist its opera- 
tion, by pointing out and connecting it with the proper subject- 
matter: it acts in aid of the written instrument, and performs 
that duty, which, on every application of a written instrument, 
must be accomplished by means of extrinsic evidence; that is, it 
points out the precise object, to which the instrument is applica- 
ble. Thus, we discover, that parol evidence is never admissible 
to explain an ambiguity, which is not raised by extrinsic facts; 
and if a man, having several sons, were to devise an estate to one 
of them, without naming or describing him, parol evidence 
would be inadmissible to show which one was meant; though the 
devise may be inoperative for uncertainty. 


The reasons that would exclude evidence to explain a latent 
ambiguity, would show it to be inadmissible for the purpose of 
supplying an omission“in an instrument, where written evidence 
was required by law, or for the purpose of giving effect toa 
written instrument, which is void in law for inconsistency, re- 
pugnancy, or ambiguity, in its terms: (3 Starkie’s Evi. 995, e¢ 
post.) 

Parol evidence is alike inadmissible for the purpose of alter- 
ing the legal operation of an instrument, by evidence of an inten- 
tion to that effect, which is not expressed in the instrument. 
Thus, a defendant cannot be premitted to show, that at the time 
of making the note, the plaintiff agreed that when the note be- 
came due, payment should not be demanded, but the note 
should be renewed: (Hoare v. Graham; 3 Campb. R.57: Hogg 
v. Smith; Taunt. Rep. 347: Moller v. Living; 4 Taunt. Rep. 
102.) 

But a written instrument may be impeached by extrinsic evi- 
dence on the ground of fraud. So, oral evidence is admissible 
to prove a fraudulent omission of some material part of an agree- 
ment. Thus, if a plaintiff, in reducing a contract to writing, 
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between the defendant and himself, were to omit a material 
stipulation, and represent to the defendant, who could not read, 
that the writing was drawn according to the intention of both 
parties, the presumption of fraud would he so strong as to let in 
oral proof of what was their agreement. And in geaeral, it may 
be shown, that fraud and imposition were practised upon a party 
to an instrument, by a fraudulent omission, or misrepresertation 
of the contents, especial/y, if the party were illiterate: (Joynes 
v. Statham; 3 Atk. Rep. 388.) 

In Doe ex dem. Small y. Allen[S Term. Rep. 147,] for the 
purpose of impeaching a will, and to show that it had been 
fraudulently submitted to the testator for his signature, parol evi- 
dence was admitted, that at the time of signing the will, he 
asked wheiher the contents were the same as those of a former 
will, and that hé was answered affirmatively. 

Fraud, it is said, is something extrinsic of, and collateral to the 
writing, and such is the detestation in which it is held by the 
common law, that it vitiates all acts, even the most solemn pro- 
ceedings of courts of justice; Lord Coke, says: it avoids all judi- 
cial acts, whether ecclesiastical or temporal. And the learned 
commentator, upon the laws of England, says, that “ every kind 
of fraud is equally cognizable, and equally adverted to in a court 
of law; and some frauds are cognizable only there.’’ (2. Starkie’s 
Evi. 586; Bla. com. 431.) 

In Smith v. Williams, (1. Murphey’s Rep. 126.) fraud is 
considered, as an acknowledged exception to the general rule, 
which declares oral testimony inadmissible to contradict or sub- 
stantially vary a written agreement> And the learned judge in 
delivering the opinion of the court says: ‘As to the exception 
on the ground of fraud; I conceive that only occurs, where 
something intended to have been inserted in the contract is omit- 
ted, through the misrepresentation or unfair practice of one of 
the parties. In such case the omission may be supplied by parol 
evidence.”” And in Mumford vy. McPherson, (1. Johns Rep. 
414.) the court considered that it could not bea safe, or salu- 
tary rule, to allow a contract to rest parUy in writing, and part- 
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ly in parol: and held that where it is reduced to writing, the 
writing is to be considered as the evidence. So in Mead v. 
Steger, (5 Porter’s Rep. 498,) this court says: ‘‘notwithstand- 
ing the conclusiveness of the rule, which inhibits the introduc- 
tion of parol evidence, to-contradict or vary a written agreement, 
a party may show, that by fraud or undue means, there was an 
omission to state the contract truly.” 

Having stated these principles as guides to lead us to a con- 
clusion upon the first question, we will now inquire, what inter- 
pretation should be placed upon the written agreement of the 
parties; and whether the facts disclosed in the bill of exceptions 
authorised the admission of oral testimony, to show that the writ- 
ing did not contain the contract of the parties. 

In the construction of the contract the great object is, to ascer- 
tain the intention of the parties, that a performance may be en- 
forced in the sense in which the parties mutually understood it 
atthe time it was made. (Chitty on Con. 19 and 20.) This in- 
tention is to be gathered from the entire instrument considered 
as a whole, and not from distinct and separate parts. Applying 
this rule we think it obvious, that the term ‘**dowbéless’’, where 
it occurs in the cohtract, should be read as dowbt/ul, otherwise 
the clause in which it is found would be unmeaning and inopera- 
tive: besides the context sufficiently shows that the exception 
was intended to apply to notes and accounts, the collection of 
which was considered doubtful by the parties. Taking such to 
have been the meaning of the parties, it appears from the within 
contract that the plaintiff sold his interest in a mercantile estab- 
lishment to the defendants, Ware & Barringer, at an advance of 
Jifleen per cent. onthe goods, together with ‘‘the notes and ac- 
counts due the firm of Paysant & Co. except such as were con- 
sidered doubtless, (doubtful) of being collected.”” Thus it ap- 
pears from the writing, that the plaintiff sold only suth notes and 
accounts as were considered collectable by the parties; and that 
those which were considered doubtful, were expressly excepted; 
and of course remained the property of the plaintiff and his for- 
mer copartner, 
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The proof admitted at the trial, to show that it was agreed at 
the time the contract was executed, that Ware & Barringer 
should have a set off against their note to the amount of the notes 
and accounts sold to them by the plaintiff, which they failed to 
collect, went directly to add to, and vary the writing: and, un- 
less a sufficient foundation was laid for its introduction was clear- 
ly inadmissible. It was argued for the defendants, that the 
omission to insert such a stipulation in the agreement as was 
shown by parol, was a fraud on the part of the plaintiff, and 
well authorised the admission of extrinsic proof. The only 
evidence of fraud, is found in a note appended by the presiding 
judge, to the bill of exceptions which is as follows; ‘-It was 
proved by two witnesses, that the plaintiff in this suit drafted 
said instrument, professing that it had strictly followed what had 
been previously agreed on by the parties; that said agreement 
was, that the notes and accounts due the firm, were to be con- 
sidered as s/ock, and that the bad or doubtful debts were to be 
deducted on the maturity of the note, giving that time to make 
a fair experiment of what could be realized from them; this was 
proved by two witnesses.””? As an actual fraud is odious in it- 
self, and involves the party in a departure from the line of moral 
duty, it is never presumed in the absence of proof. It need not, 
however, be shown by evidence direct and positive, but may be 
inferred from facts and circumstances tending to show its exis- 
tence. (1 Story’s Eq. 199.) The fraud here insisted on, is a 
misrepresentation or suggestio falsi. To establish a fraud on 
such a ground, it is not only necessary to show a misrepresenta- 
tion, but that the other party was misled by it. If the misrep- 
resentation was of a trifling or immaterial thing; or if the other 
party did not trust to it, or was not misled by it; or if it was 
Vague and inconclusive in its own nature, or was upon a matter 
of opinion, or fact equally open to both parties, and in regard to 
which neither could be presumed to trust the other; in these and 
the like cases there is no reason why a party should be aided in 
his defence upon the ground of fraud. (1 Story’s Eq. 201,) Ap- 
ply these principles to what is stated by the judge as the evidence 
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of fraud, and they will serve to show that the proof is insufficient 
to establish it. There is nothing from which it can be intended 
that Ware & Barringer trusted to the representation of the 
plaintiff, that the writing truly conformed to their agreement, or 
that the statement made by the plaintiff to that effect, was not a 
mere matter of opinion, made without an intention to deceive; 
or that Ware & Barringer were not as capable of interpreting the 
instrument as the plaintiff. In the absence of proof, showing 
that the misrepresentation of the plaintiff was made from dis- 
honest motives, or under such circumstances as would authorise 
the implication of a fraud, the failure to reduce to writing the 
stipulation which was supplied at the trial by parol, can, at most, 
be regarded as a mistake, attributable to the unskilfulness of the 
plaintiff, or other cause, and does not constitute a ground for the 
admission of oral evidence in a court of law. 

It may, perhaps, be thought that the evidence should have been 
submitted to the jury, that they might have determined whether 
the plaintiff in writing the agreement, was guilty of a fraudulent 
omission. It is certainly correct, as a generai rule, that the jury 
are judges of the facts, yet, this rule is not of such universal ap- 
plication, as to deny to the court the right to determine what has, 
or has not, been proved. When the admission of evidence de- 
pends upon the proof of some fact as a foundation, it is indispen- 
sably necessary that such previous fact should be shown to the 
court. The jury cannot decide the point, otherwise they might 
be required to render several verdictsin one case. In the in- 
troduction of documentary evidence, preliminary proof is usually 
to be made to the court; it would be a difficult task, so to orga- 
nize the trial by jury as to withdraw the decision of every fact 
from the court. And it is not to be regretted that such is the 
Jaw, inasmuch as truth is attainable by the same process of rea- 
soning no matter by whom ascertained. 

We have not thought it necessary to inquire, whether the notes 
made by the presiding judge at the foot of the bill of exceptions, 
are to be regarded as a part of the bill, as the result would not 


be varied; we have so considered them. 
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Second.—Vf the defendant had relied upon the power of at- 
torney he could not have been permitted to show its contents 
by parol. But such does not appear to have been the state of the 
case. When the power of attorney was rejected by the court for 
the want of proof, the defendants then proved that the defendant 
producing the power of attorney, had made payments previously 

for the plaintiff, to which he assented; and from the note of the 
judge to the bill of exceptions, it appears to have been proved, 
that the plaintiff fully recognized, and confirmed these pay ments. 

It is an acknowledged rule of evidence, that the best af/ain- 
able evidence shall be adduced to prove every disputed fact; but 
this rule is often misapplied. If is true, that proof in writing is 
reputed of a higher grade than mere oral testimony, and must in 
general be produced if in existence, or its non-production will 
_afford ground to presume, that the party has some secret and sin- 
ister motive, and is conscious, if the best evidence were adduc- 
ed, his object would be frustrated: yet, it is not always necessary 
that the written evidence by which a fact may be proved, should 
be produced. Its production will not be required where the ad- 
versary has admitted the fact which is to be proved; for he is in 
general barred by hisown admission. Thus, if the plaintiff ad- 
mitted, that he had authorised one of the defendants to pay mo- 
ney for him, or if he reeognized and confirmed acts done by that 
defendant, he cannot be heard to say that his admissions are not 
binding in law, and insist on the production of the written 
authority which he had previously given; such we understand to 
have been the effect of the plaintifi’s objection to the admission of 
the oral testimony of the payment for him; and it was rightfully 
overraled by the court. (See 1 Starkie’s Evi. 393.) 

As the circuit court mistook the law upon the first question, 
and the case must be sent back to another trial, it may be well, 
briefly to state the principles of law applicable to the facts dis- 
closed in the bill of exceptions, that the rights of the parties may 
be adjusted, as speedily, and with as little expense as may be. 

Mr. Justice Story (1 vol. Com. on Eq. 164.) says: ‘* One of 
the most common classes of cases, in which relief is sought in 
equity on account of a mistake of facts, is that of written agree- 
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men's either executory or executed. Sometimes by mistake the 
written agreement contains less than the parties intended; some- 
times it contains more; sometimes it simply -varies from their 
intent, by expressing something different in substance from the 
truth of that intent. In all such cases, if the mistake is clearly 
made out by proof entirely satisfactory, equity will reform the 
contract, so as to make it conformable to the precise intent of 
the parties. But if the proofs are doubtful and unsatisfactory, 
and the mistake is not made entirely plain, equity will withhold 
relief; upon the ground, that the written paper ought to be treat- 
ed as a full and correct expression of the intent, until the contra- 
ry is established beyond reasonable controversy.”? In Dupree 
v- McDonald (4 Dess. Rep. 209,) the court lay down as the 
‘¢ great exception”’ to the rule that parol evidence is not admis- 
sible to alter, or vary a wrilten instrument. That if from any fraud 
«¢ Mistake or want of skill, the meaning and intention of the par- 
ties, has not been properly expressed, but has in reality been 
changed, justice requires that parol evidence should be admit- 
ted to correct the error, so as to attain the real object of the par- 
ties.” To the same effect in Fitzpatrick & Gallagher v. Smith, 
(1. Dess. Rep. 340.) Ratcliffe v. Allison, (3. Rand. Rep. 537.) 
McMahon v. Spangle, (4. Rand. Rep. 51) and many English 
and American cases collected in the notes to 1. Story’s Eq. 164-5 
et post. 

Mr. Starkie in his treatise on evidence, (3. vol. 1018,) ob- 
serves, that the practice of admitting oral evidence, to correct a 
mistake in writing is more frequent in courts of equity than of 
common law. And ina note on the same page it is said, the 
usual, and certainly the safer course, in case of a mistake is, to ap- 
ply to a court of equity for relief in the first instance; but a par- 
ty is not obliged to resort to a court of equity for relief; and 
there seems to be no reason why such evidence should not be 
received by way of defence in a court of law. 

In Fitzpatrick v. Runyon, (8. John’s. Rep. 375,) it was held 
that parol proof was generally inadmissible in a court of law, to 
show a mistake in a wrilten agreement. And in Jackson y. Sill 
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(11. John’s. Rep. 201) the will described the subject of the de- 
vice thus, ‘‘ the farm which I now occupy;’’ parol evidence was 
adjudged to be inadmissible, to show that the testator intended 
to devise the whole of his real estate at W. including a farm of 
ninety acres in the tenure of A. under a lease, and that he gave 
instructions for that purpose to the scrivener who drew the will. 
This latter case was decided in a court of Jaw; those noticed pre- 
viously, in which mistakes were corrected, were cases in equity. 
Without extending this opinion by the citation of cases to the 
point, whether parol evidence may be introduced at law, to show 
that a written instrument, has, through mistake or unskilfulness 
omitted to set forth truly the contract of the parties, we would 
remark, that we have been able to find no adjudged case like the 
present, in which such evidence has been admitted. ‘That, in 
some cases the proof of mistake has been received at law, cannot 
be disputed; but in these, it is apprehended, will be found cir- 
cumstances clearly distinguishing them from the present. We 
are entirely satisfied, if the defendants would defend themselves 
upon the ground of a mistake, that they must resort to equity, 
where they can obtain ample justice according to the evidence 
they may furnish. 
It remains but to add that the judgment of the Circuit Court 
must be reversed and the case remanded. 
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1, Where two persons have entered land ia their individual names and afterwards 
enter into an agreement by deed, reciting that the lands were purchased jointly, 
*- for promoting the joint interest of the parties by securing to them the timber on 
said land to be sawed into plank,” the instrument will operate as a covenant 
on the part of each to stand seized to the use of the other, of an individual in- 
terest in the trees growing on the land, and will authorize the parties to maintain 
the action of trespass jointly for an injury to the trees. 

2. A master is liable civiliter for the acts of his servant done pursuant to his au- 
thority, or for an injury resulting from his negligence whilst employed in the busi- 
ness of his master. 

3. But where the servant commits a trespass, without the consent or approbation, 
and against the direction of the master, trespass vi et armis cannot be maintained. 


Error to the Circuit Court of Tuscaloosa County. 


THIS action was trespass guare clausum fregil brought by 
the defendants in error, against the plaintiff in error, and another, 
who, on the first trial of the cause, was found not guilty. The 


cause being reversed and remanded, and coming on again to be 
tried, the plaintiffs below had judgment. On the trial of the 
cause, a bill of exceptions was taken to the opinion of the court, 
from which it appears, that, it was in proof that the forty acre tract 
of land on which the alleged trespass was committed, viz: the 
northwest quarter of the northeast quarter of section nine, town- 
ship twenty, range nine, west, was without cultivation, inclo- 
sure or improvement, but entirely in woods, or what is called 
wild land. That the plaintiff’s saw mills were about a mile and 
a quarter from the place where the trees were cut down, (the 
alleged trespass) and defendant’s saw mills about half amile. It 
was in proof that plaintiffs occasionally cut timber on the land. 
In proof of title to the locus in quo, the tract aforesaid, the 
plaintiffs introduced and read to the jury, a certificate from the 
register of the land office at Tuscaloosa, acknowledging the re- 
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ceipt of fifty dollars thirteen cents, from George Baker, one of 
the plaintiffs, in payment of the purchase money of the said 
forty acre tract of land. Also, two articles of agreement of 
partnership between the plaintiffs, both made befure the alleged 
trespass was committed. The first of these instruments stipu- 
Jates, that the said George and Francis Baker, are partners in a 
mill about to be erected, and that for the erection of the mill, 
they have jointly purchased the southeast quarter of the northwest 
qjuarter of section eight, township twenty, range nine, west. 

The other, which was made about three years afterwards, is 
in substance the same as the first, with the following addition : 
—‘‘the copartners have jointly purchased of the general gov- 
ernment of the United States, a tract of land lying and being 
in the county aforesaid, viz: the southeast quarter of the north- 
west quarter of section eight, of township twenty, range nine. 
The southwest quarter of section four, the east half of the south- 
east quarter, section five ; the northwest quarter and west half of 
the southwest quarter of section nine; the southeast quarter and 
east half, northeast quarter of section eight ; the southwest quar- 
ter of the northeast quarter of section eight ; the northeast quar- 
ter of the northwest quarter of section eight, all in township 
twenty, range nine, west ; parchased by Francis R. Baker, and 
the northeast quarter of the northwest quarter of section nine, 
township twenty, range nine, west; purchased by George Baker ; 
the interest in the timber on ¢aid lots, is, by these articles of co- 
partnership, made equal and reciprocal between the copartners. 
The above joint purchase of land by the above copartners, is 
designed for promoting the joint interest of the parties, by se- 
curing to them the timber on said land, to be sawn into plank 
at said mill or mills, It is further agreed to by the copartners 
that, whenever to them it may seem expedient to enter or buy 
land for timber or privilege, to promote the value of said mill 
or mills, the said purchase shall be made jointly and equal by the 
copartners. ”” 

Both the instruments are signed and sealed by both parties. 

Evidence was offered by the defendant, conducing to show that 
the defendant’s son, seventeen or cighteen years of age, who had 
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committed the trespass complained of, had done it without his 
consent or approbation, and contrary to his express directions ; 
but that at the time the trespass was committed, the son had been 
sent by the father to cut timber on vacant lands adjoining the 
plaintiff’s lands : evidence was also offered on the part of the de- 
fendant, conducing to show, by the declarations of George Baker, 
that he had no interest in this suit. 

The plaintiffs also proved, that they held, by titles similar to 
that shown above to the /ocus in quo, the land on which the 
mill was situated, and on which Francis Baker resided, and all 
the land lying between said tract on which the mill and residence 
of Francis Baker were situate and the locus in quo, forming to- 
gether a consolidated body of contiguous tracts ; and both of the 
plaintiffs were, from time to time at the mill, superintending its 
operations, and the procurement of timber from said lands to be 
sawed at said mills, for the joint account and benefit of the plain- 
tiffs—which being all the testimony in the case, the counsel for the 
defendant requested the court to instruct the jury— 

1, That the articles of agreement offered in evidence, confer- 
red no such title upon Francis R. Baker, in, and to the locus in 
quo, the northwest quarter of the northeast quarter of section 
nine, township twenty, range nine, west ; as would give to said 
Francis R. such constructive possession of the same, as would 
enable him to maintain a joint action with George Baker for 
trespasses committed thereon ; no proof of actual possession to 
the locus in quo being shown. 

2. That the joint interest, if any, created by said articles of 
agreement in George and Francis R. Baker, in the contiguous 
tracts of land therein described, did not give to Francis R. Ba- 
ker actual possession of said northwest quarter of the northeast 
quarter of section nine, township twenty, range nine, west; the 
locus in quo. 

3. That if they, the jury, believed that the trespass was com- 
mitted by defendant’s son, without any authority from defendant, 
and defendant did not afterwards assent to it, knowing the tres- 
pass had been committed, then the defendant could not be made 
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liable in this action; which instructions the court refused to give 
and charged the jury— | 

That the joint interest extended in and to the locus in quo, 
the northwest quarter of the northeast quarter of section nine, 
township twenty, range nine, west; in the plaintiffs, George 
Baker and Francis R. Baker. The articles of agreement given 
in evidence in this case, gave to said Francis R., such an interest 
as would enable him to maintain this action jointly with said 
George Baker, without showing actual possession of the Jocus in 
quo. 

And further charged that the certificate of the register of the 
land office was sufficient evidence of title, to enable the said George 
Baker to maintain the action of drespass guare clausum /regit 
without showing actual possession. 

To this refusal to charge as required, and to the charges as 
given, the defendant below excepted. 

The plaintiffs below had judgment from which the defendant 
below prosecutes this writ of error and assigns for error the mat- 
ters set forth in the bill of exceptions. 


Peck § Extts, for plaintiff in error. 
Cocuran, contra. 


ORMOND, J.—The merits of the case must depend on the 
construction to be put on the articles, of agreement between the 
plaintiffs below, which were offered in evidence to show their 
right to maintain this action jointly. 

The first of these articles which was executed between the 
parties provides for the erection of a mill on the southeast quar- 
ter of the northwest quarter of section eight, township twenty, 
range nine, west; which it is said the copartners have purchased 
from the government of the United States, together with other 
stipulations not important to the present question. 

The second of these instruments with other stipulations not 
important to the solution of this question, recites that the co- 
partners have joint/y purchased from the United States several 
tracts of land particularly described, which it is stated were 
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purchased by Francis R. Baker, and one tract the locus in quo, 
purchased by George Baker. It also recitesthat, ‘¢ the interest 
in the timber on said lots is, by these articles of copartnership, 
made equal and reciprocal between the copartners. The above 
joint purchase of land by the above copartners, is designed for 
promoting the joint interests of the parties, by securing to them 
the timber on said land to be sawn into plank at said mills, It 
is further agreed by the copartners, that whenever to them it may 
appear expedient to enter or buy land, for timber or privilege, to 
promote the value of said mills or mill, the purchase shall be 
made jointly and equal by the copartners.”’ 

These instruments are both signed and sealed by George, and 
Francis R. Baker. 

The parts of these instraments which have been recited, are 
very defective in form, but we think no difficulty exists as to 
their true interpretation. 

It is by these articles agreed between the parties, that the land 
was purchased jointly by them, and if it were admitted that an 
ambiguity is afterwards created by the recital that different tracts 
were purchased by the parties individually, the well established 
rule is that, where two clauses or parts of a deed are repugnant 
the one to the other, the first shall be received and the other re- 
jected. (Shep. Touch. 88.) 

It is a rule equally as well settled, that such a construction 
should be made as will, if possible, give effect to every part of 
the deed. This deed further recites that ‘*the interest in the 
timber on said lots is made equal and reciprocal between the co- 
partners. The above joint purchase of land by the above co- 
partners is designed for promoting the joint interest of the par- 
ties, by securing to them the timber on said land to be sawn 
into plank, at said mill or mills.’ Now the least possible effect 
that can be given to this clause, in connection with what pre- 
cedes and follows it is, that the parties were joint owners of the 
trees growing on the land, and the instrument, this being its 
true meaning, will operate as a covenant on the part of each, to 


stand seized to the use of the other, for an undivided interest in 
23 
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the trees growing on the land, which use is executed’ by the 
statute. ‘ 

Is this such an interest as will enable the parties to maintain 
the action of érespass quare clausum fregit. In the case of 
Clap v. Draper, [4 Mass. Rep. 266, ] it was held on the authority 
of the case of Wilson v. Macreth, 3 Burrow’s 1824, and other 
English authorities, that a grant to one, and his heirs forever, of 
the trees and timber growing on a parcel of land, was an inherit- 
ance in the trees, with an exclusive interest in the soil so far as 
it was necessary for the support and maintenance of the trees: 
and that the grantee could maintain ¢respass quare clausum 
JSregit : with this decision, which is supported by ancient and 
modern authority, we are satisfied, and it- is conelusive of this 
case, as it cannot in principle, be distinguished from it. 

The distinction attempted to be drawn is, that in the Massa- 
chusetts case the interest in the trees was an inheritamee, and in 
this case was but a term without aefual possession. Without 
deciding whether, under the decisions of this and other States, 
in reference to wild or uncecupied land, a lesse¢é who never had 
actual possession, could maintain ¢respass quare clausum fregil; 
no other interpretation, in conformity withthe rules of construc- 
tion, can be put on this part of the instrument, than that they were 
joint owners in fee of the growing trees. It is true, it is said 
' thatthe above joint purchaseof land is designed for promoting 
the joint interests of the parlies, by securing tothem the tim- 
ber to be sawn into plank at their mill, but the object cf the 
parties in making the purchase, cannot vary its legal effect. The 
land being jointly purchased by them for the benefit of the tim- 
ber, must convey a joint interest in the timber; and the land be- 
ing held in fee, we must presume that to be the quality of the 
estate in the trees, unless a less estate were limited—but there is 
no such limitation to be found either in express words or by ne- 
eessary implication. 

But the court erred in refusing to give the jury the second 
eharge asked for by the defendant below. 

The plaintiff’s son, in cutting the timber which is the ground 
of the action, acted as the seryantof the plaintiff inerror. The 
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master is liable civiti/er for the acts of his servant done pursuant 
to hisauthority. So if the servant, while in the business of his 
master, by his negligence injure another, the master is liable in 
an action on the case. But if the servant act wilfully, and with- 
out the con.mand of the master, trespass will not lie against the 
master. This question was much discussed in the case of Mc- 
Mann v. Crickett, [1 East, 163] in which the English authorities 
were examined. ‘I'he case was, that Brown a servant of the de- 
fendant, wilfully drove the chariot of his master, against the plain- 
tiff’s chaise, but that the defendant was not himself present, nor 
did, in any manner, direct or assent to the act of his servant ; 
and the question was, if for this wilful and designed act of the 
servant, trespass would lie against the master—and the court 
held that it would not, [see also 2 Salkeld, 442; Bac. Abridg. 
title, Master & Servant. ] 

The evidence in this case was, that the trespaas was committed 
by the son of defendant below, without his consent or approba- 
tion, and contrary to his express directions; the son being sent 
by the father to cut timber on the adjoining vacant land. What- 
ever right, therefore, the plaintiffs below may have te redress 
for the injury complained of, from the plaintiff in error, it 
cannot be had in this action of trespass. ‘The son did not act 
by the command of the father, and whether the trespass were 
wilful or negligent, no recovery can be had in this form of 
action. 

It is, however, insisted that the son was commanded to com- 
mit a trespass on the lands of the government of the United 
States, and that, therefore, the plaintiff in error is responsible 
for his acts. Without deciding whether any distinction, as was 
contended by the counsel for the plaintiff in error, exists tetween 
the public lands and the property of individuals, it is sufficient 
to say that, admitting that there is no difference, the objection te 
the torm of the action would prevent a recovery in this case. 

Let the judgment be reversed and the cause remanded. 
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Tue Srate v. ATKYNs. 


1+ An indictment containing three counts for playing at cards “in an out-house 
where people resort;” in a store house for ‘‘retailing spirituous liquors &c. in a 
public place” is good, without designating to whom the out-house or store-house 
belongs, or without designating the description of the place by a more certain de- 


scription. 
2. The act of (Aikin’s Digest 212) prescribes the terms which may be used in the 
indictment. If these terms are followed the indictment is good. 


Reference of a question as novel and difficult arising in 
a criminal case from the Circuit Court of Fayette County. 


THE defendant was convicted on an indictment in these 
words: 

“ The State of Alabama—Circuit Court for Fayette County, 
Spring Term, 1839. The Grand Jurors, &e. &e., upon their 
oath present, that Wyatt Atkyns, late of said county, on the 
tenth day of April, in the year of our Lord one thousand eight 
hundred and thirty nine, in the county aforesaid, did play at 
cards, with cards, in an out-house where people resort against 
the peace and dignity of the State of Alabama.”’ 

“The second count charges him with playing at cards in a 
store house, for retailing spirituous liquors.” 

‘¢The third count charges him with playing at cards in a pub- 
lic place.”’ 

The defendant demurred to the indictment: the Circuit Court 
over-ruled the demurrer, but reserved the question of law aris- 
ing therefrom as novel and difficult. 


Josuua L. Martin, for the defendant, insisted that the in- 
dictment was bad, because it did not specify any place with suf- 
_ ficient certainty, so as to enable the defendant to ascertain the 
precise act of crime with which he was charged. Nor could he 
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plead an acquittal or conviction on this in bar of a subsequent in- 
dictment. 
Tne Atrorney GENERAL, contra. 


GOLDTHWAITE, J.—It is very obvious that the act of 
1828S, [Aikin’s Digest, 212.] was enacted with a view to get rid 
of all technicalities in framing indictments for gaming; and it 
is our duty to carry into effect the intention of the Legislature. 
The second section of the act refered to, authorises the solicitor 
to frame the indictment in this general manner, but the defendant 
insists that this positive sanction by the legislature of this mode 
of pleading shall be disregarded, and the State required to al- 
lege, that the gaming was committed in the out-house, or store- 
house, of a named individual. 

We are not authorised to give such a construction to this act; 
but if we did, its inconvenience in the administration of justice 
weuld at once be manifest. Individuals would be more astute 
in finding other owners for the buildings described, than in de- 
fending themselves from a second accusation for the same of- 
fence, or than in disproving the case made out by the State. 

We rest this decision entirely on the obvious intention of the 
statute, not deeming it necessary to inquire what would be a 
good indictment if the special provisions directing the manner 
of making the charge, were omitted. 
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1. Where in anaction of debt, a judgment was rendered for an aggregate sum in 
damages, equal to the debt and damages properly recoverable, the inequality is 
not available on error. 

2. Where it does not appear from the record on what day the judgment was ren- 
dered, and when the court adjourned, (if necessary to sustain the judgment) an 
appeilate court will intend that it continued its session up to the latest period 
authorised by law. 

3. Where the judgment in an action upon a bill single for nineteen hundred and 
thirty-four dollars, was rendered for about eigh:y-six cents too much, the excess 
was regarded as too small, to induce an appellate court to reverse or correct the 
judgment. The case being a fit one for the application of the maxim de minimis 
non curat lez. 


This case comes up by writ of error from the Circuit Court 
of Sumter. 


THE defendants in crror brought an action of debt against the 
plaintiffs on a bill single for the payment of nineteen hundred 
and thirty-four dollars, on the fifteenth day of August, 1837. 
At the Circuit Court of Sumter, which commenced its session 
on the first day of April, 1839, a judgment by default was ren- 
dered, against the plaintiffsin error, in favor of the defeadants, for 
*¢the sum of two thousand one hundred and ninety-one dollars 
and eighty-six cents, damages sustained by reason of the non- 
performance of the promise and assumption in the declaration 
specified, together with costs expended, &e.”’ 

The plaintiffs here assign for error—1. That the judgment is 
for an aggregate sum in damages, instead of distinguishing as the 
form of the action required, so much as debt, and so much as 
damages.—2. That the judgment is rendered for a Jarger sum 
in damages than the principal and interests due upon the writing 
declared on. 


Buss, for the plaintiff. 
METCALFE, contra. 
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COLLIER, C. J.—1. The precise point raised by the first 
assignment was determined by this court, in Carroll v. Meeks. 
(3. Porter’s Rep. 226.) In that case the action was debt, but the 
judgment was in assumpsit. The court say: “The judgment, 
though, informal, was for the precise amount of the principal 
and interest due upon the note, and bound the plaintiff in error 
to pay no more than an accurate judgment in debt would have 
done. As the judgment has the same effect, that a proper one 
would have, we could not revise it upon the ground that it is 
in assumpsit.”? See also, 1. Porter’s Rep. 15. The case first 
cited is conclusive to show that the first assignment. of error is 
not well taken. 

2. It does not appear from the record on what particular day 
of the term the judgment was rendered, or on what day of the 
month the court adjourned; we may then intend, that as the 


court might have continued its session for two weeks, that it 
did not adjourn until Saturday, the thirteenth day of April, and 
that, on that day, the judgment was rendered. The bill;single 


became due on the 15th August, 1837, and interest began to 
accrue on the 16th of that month. Up to the 16th of April, 
1839, the principal and interest together would have made the 
precise sum for which the judgment was recovered; so that the 
plaintiffs have been charged with interest for the 14th and 15th 
of April, making a fraction less than eighty-six cents. This 
sum is too small to induce this court to interfere with the judg- 
ment of the Circuit court, even to correct it. The case is a fit 
one for the application of the maxim de minimis non curat 
lex. 
Let the judgment ve affirmed. 
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1. When the judgment of the Court, confirming an award of arbitrators, states that 
the “arbitrators were sworn according to law,” if it does not appear from the 
record that an oath was administered to them before the award was made, this 
Court will intend that proof was made that such was the fact- 

2. When arbitrators recite “under their hands and seais” that an award was 
made, but omit making a scroll opposite their names, it is a sufficient compli. 
ance with the statute. 

3. No objection can be made to an award in the appellate Court, which was not 
made in the Court below, unless it appear from the record, that the award did 
not decide the matters in controversy. 


Error to Lauderdale Circuit Court. 


THIS action was brought by the defendant in error against 
the plaintiff in error, for a breach of covenant, and on the motion 
of the parties, the matters in controversy were referred to the 
award of two persons, whose award was to be entered up as the 
judgment of the court. 

The referees returned an award, upon whlch the following 
order was made: This day came the parties by their attornies, 
and the plaintiff, by his attorney, moved the court to confirm the 
report of the arbitrators, made in this case, to-wit: Benjamin 
Ingram and Donald Campbell, but the defendant objected there- 
to, on the ground of the award not being under the seals of the 
arbitrators, and because it was not shewn tkat the arbitrators 
acted under oath; but the court overruled the objections, and af- 
firmed the award. The court rendered judgment for the plain- 
tiff below, from which this writ of error is prosecuted by the 
defendant below, who assigns for error— 

Ist. There was no order of the court certified by the clerk: 

2d. The arbitrators were not sworn according to law: 

3d. The award was not made under the seal of the arbitrators: 

4th. The award is void, because there was no statement of 
the clerk to the arbitrators of what was referred to them: 
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5th. ‘The award is void, because it does not-state the names of 
the parties, so as to ascertain in whose favor, and against whom, 






it was made. 









Hopkins, for plaintiffs in error. 
McCune, contra. 










ORMOND, J.—No objection can be made in this Court to 
the award, which was not made in the court below, unless in- 
deed, it should appear from the judgment of the court, that the 
award did not decide the matters in controversy between the 
parties; which does not appear to be the predicament of this case. 
The only objections made to the award in the court below were, 
that it did not appear that the arbitrators acted under oath; and 
that the award was not sealed by them. 

The first objection is slightly varied in the assignment of er- 
ror, which is, that it does not appear that the arbitrators were 











sworn according to law. This objection is rested in this court, 
on the language of the certificate of the justice of the peace, 
which is, that he administered to the arbitrators an oath, to de- 
cide the matters in controversy between the parties, impartially, 
according to eqyity, and the evidence. It is true, that he does 
not state thet it was before they entered upon the arbitration; 
but that such was the fact, is clearly deducible from the language 
employed by him, which imports future action. 

But a still more conclusive answer to the objection is, that it 
might have been proved by parol, that the oath which the law 
requires, was administered to the arbitrators before they enter- 
ed on their duties: and if no certificate, that such was the fact, 
was found in the record, we would intend that the fact was es- 
tablished in some mode, as it is stated in the judgment of the 
court, that the arbitrators were sworn according to law; and if 
such was not the fact, it should have been shown by bill of ex- 
























ceptions. 
As to the remaining point, we understand the requisition of 


the statute, that the arbitrators shall seal their award, to be mere- 
ly directory to them; and that if this is not done; the omission 


24 
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will not affect its validity. A contrary decision would be in 
hostility with the 3d section of the act reguiating this matter; 
which provides, that no award made by virtue of this act, shall 
be liable to be examined into, superseded, or reversed, by writ 
of error, or set aside by the court to which it was returned, for 
want of form only, or other irregularity, if such award decides 
the case, suit, matter or controversy, sudmitted to arbitrators. 
In the award which is found in the record, the arbitrators de- 
clare that it is given under their hands and seals; but omit ma- 
king a scroll, or flourish with a pen opposite their names. If 
this is not mere form, it is difficult to say in what form consists, 
Awards are among the most favored objects of courts of jus- 
tice. ‘That they are so considered in this court, is apparent 
from the case of Tankersly v. Richardson, (2 Stewart Rep. 130.) 
Let the judgment be affirmed. 


Jounson vy. McGenee & Tuomas. 


1. When a deed is offered in evidence and is objected to for erasures, interlinea- 
tions, or blank spaces, supposed to be apparent on examination, the precise 
point of objection must be shown in a distinct manner, otherwise, the excep- 
tion is incapable of revision. 

2. A notary public is authorized to take the proofs and acknowledgment of deeds, 
in the county for which he is commissioned, although the land conveyed may 
be situated in another county. 

3. No period is designated by the statute, within which the proof or acknowledg- 
ment must be taken. It may therefore be taken at any time; but the rights of a 
subsequent bona fide purchaser will not be affected, unless the deed 1s recorded 
within six months after its executian. 
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4, The sixth article of the treaty made with the Creek tribe of Indians, on the 
24th of March, 1832, [5 Porter, 416] directs, that twenty-nine sections of land 
may be located, and that patents for the same may then issuc to such persons, 
being Creeks, to whom they shall be assigned by the Creek tribe. The assign- 
ment of these lands by the tribe is an act which must be communicated to the 
executive to enable him to direct the issuance of the patents, in conformity with 
the treaty: it is therefore a public document, the custody of which is properly 
committed to some one of the excutive departments. 

. All the official intercourse of the government with the several Indian tribes, is 
carried on by the War Department; and the documents connected with such in- 
tercourse, are deposited in the Bureau of the Commissioner of Indian affairs. A 
copy of the assignment of the lands reserved under the sixth article of the treaty 
of 1832, is properly authenticated by his certificate, accompanied with the seal 
of the War Department. 

. A patent issued after the commencement of a suit, cannot be given in evidence 
to support the action: nor is a patent, so issued, evidence of the facts recited in it, 
so as to effect the defendant to the suit. 

7. A location or allotment of the lands assigned under the sixth article of the treaty 





of 1832, is necessary to show title in one who claims title previous to the issu- 
ance of the patent, and without proof of such allotment or location, no action in- 
volving the title, can be maintained previous to the issuance of the patent. 

. The location or allotment is the mode by which the proper executive officer de- 
termines, that the choice of land made by the Creek tribe, is approved, and that 
the lands are not subject to other claims. When this is done, an inchoate legal 
title is created, capable of transmission by those to whom they are assigned, by 
the Creek tribe. 

. It is unnecessary fo give evidence, that the assignment was made by the chiefs 
and head men of the tribe, or that those who made it, were authorized by the 
tribe. The recognition of these persons, by the government, as the chiefs and 
head men, is conclusive on the Courts, which are bound to follow the action of 


the government, in its recognition of other powers. 
Writ of error to the Circuit Court of Benton county. 


McGehee & Thomas sued Jolinson, in an action of trespass to 
try titles, to recover a tract of land in Benton county. The 
writ issued 26¢h April, 1836, and the trial was had at the 
spring term of the Circuit Court, for the year, 1838. The trial 


resulted in a verdict and judgment for the plaintiffs. 

To prove their title to the land in controversy, the plaintiffs 
offered in evidence, a deed from Benjamin Marshall and others, 
(who are named as the assignees of the Creek tribe of Indians, 
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in the instrument hereafter set out,) by which the land sued for, 
is granted to the plaintiffs. This deed is dated 26th October, 
1836, and is authenticated, by the certificate of a notary, in the 
following terms: «Mobile County, State of Alabama: Person- 
ally appeared before Charles J. Fox, a notary public in and for 
said county and state, duly commissioned and sworn, residing in 
the city of Mobile, the within named John B. Hogan, one of the 
subscribing witnesses to the foregoing deed, who, being duly 
sworn, deposeth and saith, that he saw B. Marshall [and the oth- 
er grantors in the deed, naming them:] whose names are sub- 
scribed thereto, sign, seal, and deliver the same to the said 
William McGehee and John H. Thomas; that he, this deponent, 
subscribed his name, as a witness thereto, in the presence of 
the said B. Marshall, [and the other grantors] and that he saw 
the other subscribing witnesses, H. G. Barclay and R. D. Ro- 
Jand, sign the same in the presence of the said B. Marshall, [and 
the other grantors] and in the presence of each other, on the 
day and year therein named, to wit: on the 26th day of Octo- 
ber, 1835. JOHN B. HOGAN. 

Witness my hand and seal notarial, this 2Sth February, A. D. 
1838, at Mobile, Alabama. 

[L. s.] CHAS. J. FOX, Notary Public.”’ 


The defendants resisted the introduction of this deed, for the 
reasons, Ist. That it was not so proved and authenticated as to 
authorize its admission without further evidence: and 2d. Be- 
cause of the many interlineations, erasures, and blanks, which 
appeared throughout the same. The deed was, permitted to be 
read as evidence of title, from the grantors therein named, to the 
plaintiffs, and the court decided that the deed could only be im- 
peached by evidence. To all this the defendant excepted. 








The plaintiffs then offered, as further evidence of title, a cer- 
tified copy of an assignment made by certain persons, styling 
themselves Creek chiefs of the Creek tribe of Indians, by which 
the land in controversy was assigned to the grantors of the 
plaintiffs. This instrument is dated the 4th October, 1835, and 
recites, that those signing it, ‘for the use or behoof of the said 
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tribe, do make the following assignment of the twenty-nine 
sections which the said tribe is authorized to assign, to persons, 
being Creeks, by the sixth article of the treaty made at Wash- 
ington on the 24th day of March, 1832.”” Then follows a de- 
scription of the sections assigned, among which is found, the land 
which is the subject of this suit. This instrument is signed and 
sealed by a number of persons, being names which we suppose to 
be Indian; and purports to have been executed in the presence 
of many witnesses, among whom is the sub-agent of the Creeks, 
east of the Mississippi. Appended to it, are these certificates: 


‘¢T certify that the foregoing is a true and correct copy of the 
original assignment on file in this office. Office of Indian Affairs, 
March 29th, 1838. C. A. HARRIS, Commissioner.,”? 


“Be it remembered, that C. A. Harris, who has signed the 
foregoing certificate, is commissioner of Indian affairs, and that 
to his attestations, full faith and credit are, and ought to be given. 

In testimony whereof, I have hereunto subscribed my name, 
[u.s.] and caused the seal of this Department to be affixed, 
on this 29th day of March, 1838. 
S. COOPER, Acting Secretary of War.” 


This instrument was objected to by the defendant, for the 
reasons, Ist. Because the original is the best evidence; this not 
being such a document as is required to be on file in the War 
office: 2d. Because this, as a copy, is not sufficiently authenti- 
cated. These objections were overruled, and the assignment 
read in evidence. 

The plaintiffs then, offered, as further evidence of title, a patent, 
issued from the land office of the United States, under the seal 
of the Land office, and signed by the President of the United 
States, being dated 18¢h of November, 1836. This patent re- 
cites the sixth article of the treaty, of 24th March, 1832; and 
also, *‘that the chiefs and head men of the Creek tribe of Indians, 
on the 7th day October, 1835, assigned a certain section of land, 
[the one in controversy] to the grantors of the plaintiffs, as be- 
ing one of the sections to which the said tribe was entitled, by 
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the sixth article; and that the said assignment having been ap- 
proved by the President of the United States, on the 16th day 
of April, 1836." Then follows a grant to the grantors of the 
plaintiffs, of the land, the subject of this suit. ‘This patent was 
objected to by the defendant, Ist. As proving noth'ng: and 2d. 
Because it was no evidence of title, it having been issued since 
the commencement of the action. These objections were over- 
ruled, and the patent admitted as evidence. 

This being all the evidence of title, the defendant requested 
the Court to charge the jury, that, in order to entitle the plaintiffs 
toa recovery, they must prove that their grantors were /ocaled 
on the land in question, or that it was allotted to them by grant. 
This charge, the court refused. The defendant further asked 
the court to charge the jury, that to entitle the plaintiffs to a re- 
covery, they must prove that the persons making the assign- 
ment to the plaintiff’s grantors, had authority from the Creek 
tribe of Indians, to make such assignment. ‘This charge, the 
court also refused. The defendant further asked the court to 
charge the jury, that the documentary evidence of title, was not 
sufficient to authorize a recovery. ‘This was also refused; and 
the jury were instructed that the same was sufficient, if the other 
proof satisfied them that the defendant was in possession of the 
land when the suit was instituted, and to assess such damages 
as the evidence showed to be a reasonable rent. 


The defendant also requested the court to charge the jury, 
that if they believed from the evidence, that the defendant had 
planted his crop, and had no notice to quit until the day of the 
service of the writ, that the rent would not be assessed as dama- 
ges. This charge was likewise refused. The defendant excep- 
ted to the several decisions of the court on the matters above 
stated. The assignments of error in this court, questions the 
correctness of each of the decisions made by Circuit Court. 


Witi1am B. Marry, for the plaintiff in error. 


CuiLTon, contra. 
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GOLD’ r HW Al T ES, ¥ TI 1e euaied questions of law, whit 
arise out of the bill of exceptions taken at the trial of this case, 
will be most conveniently answered by considering them in the 
order in which they were presented before the circuit court : 

The objections taken against the deed, so far as they relate 
to its appearance at the time when offered, cannot be noticed ; 
as the record transmitted to this court, shows neither erasure, 
interlineation, cr blank space. If the deed was subject to ex- 
ception for any cause of this description, fhe precise point ought 
to have been shown, and the objection presented in a distinct 
manner ; as it is otherwise, this exception cannot be reviewed. 

2. The probate of the deed made befcre the notary public, is 
in striet conformity to the provisions of the several statutes di- 
recting the mode of proof. The second section of the act of 

1831, [ Aikin’s Dig. 91] gives authority to any notary public 
of this State, to take and certify the acknowledgment and proof 
of deeds, or relinquishment of dower, in any county for which 
the notary is commissioned, in like manner and form, as was 
then required by law, when the same was taken before judges of 
the circuit or county courts, clerks of the county courts, or two 
justices of the peace. Therestriction, fo any county for which 
the notary is commissioned, does not apply to the situs of the 
lands conveyed by the deed, but applies alone to the place in 
which he may properly authenticate the proof, or acknowledg- 
ment. If it was otherwise, no officer of this description could 
lawfully authenticate a deed conveying lands in two or more 
counties. ‘The form of this certificate is copied from the first 
section of the act of 1812, [Aikin’s Dig. 90,] and differs from 
that prescribed, only in the phraseology of the attesting clause, in 
a manner no ways material. 

3. No act of the legislature limits a period, within which an 
acknowledgment or the proof must be made ; although, the deed 
may be of no effect against a subsequent bona fide purchaser or 
mortgagor for a valuable consideration without notice, if it be 
not acknowledged or proved, and certified and lodged for record 
with the clerk of the county court, in the county where the lands 
are situated, within six calender months [Aikin’s Digest 90. ] 
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Here the controversy is not with one claiming, as a subsequent 
purchaser or mortgagee, and therefore, the statute last cited has 


no application to this case. 

4. The objection to the admissibility of the instrument, offer- 
ed to prove the assignment of the land in controversy, to the 
grantors of the plaintiffs, by the Creek tribe of Indians, by 
virtue of the sixth article of the treaty, is two fold ;—1. because 
it isa copy , and 2. if a copy is admissible, this is not certified 
in the manner required by law. ‘The sixth article of the treaty 
[5 Porter, 416] directs “ that twenty more sections of land may 
be located, and. patents.for the same, may then issue, to those per- 
sons, being Creeks, to whom the same may be assigned by the 
Creek tribe.” ‘The assignment, under which the plaintiffs at- 
tempted to make out an inchoate title to the land in controversy, 
is the only means, by which the United States can ascertain to 
whom the patents are to be issued, in compliance with this ar- 
ticle of the treaty ; therefore, it is, necessarily, a public docu- 
ment, the custody of which, must be committed to some one of 
the executive officers of the government of the United States, 
and remain with the other public archives. 

5. All the official intercourse of the government, with the se- 
veral Indian tribes, is carried on by the War cepartment ; and 
the documents connected with such intercourse are deposited in 
the office of the commissioner of Indian affairs. This officer is, 
therefore, the proper custodian of the original assignment ; and 
his certificate, accompanied as it is, by the certificate of the Se- 
cretary of War, under the seal of that department, properly au- 
thenticates the copy offered in evidence. 

6. The admission of the patent, under the circumstances of 
this case, was irregular. Inthe case of Jones and Parsons’ heirs 
v. Inge and Mardis’ heirs [5 Porter, 327] we considered very 
fully, the effect of the recitals in a patent issued after the com- 
mencement of a suit; and determined, that such recitals could not 
operate, so as to support an action commenced anterior to the 
date of the patent. In the subsequent case of Bullock v. Wil- 
son [5 Porter, 338, ] we decided that the introduction of a patent, 
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in that case, was not in error, inasmuch as a legal, inchoate title 
was previously shown in evidence. We say, in reference to the 
state of facts, then shown by the record, “ there can, certainly, 
be no objection to showing the state of such title, when the suit 
was commenced, and the proving that it has beea consummated 
by an act of confirmation subsequently done. Such is the case 
at bar. And where the inchoate title is attacked by proof, it 
may be important to show, that it has been perfected ; and this, 
though in the particular action, the proof of the [subsequent] 
perfect title would not warrant averdict.”? Inthe present case, 
however, as will be subsequently shown, no inchoate title was 
made out, therefore, the effect of the patent was not to repel an 
attack on the previous inchoate title, and it could only have the 
effect to mislead the jury, by connecting the recitals with other 
evidence imperfect and insufficient by itself, to establish a legal 
title, by which this action might have been maintained. As the 
patent given in evidence, was issued subsequent to the com- 
mencement of this action, and was not called in aid of the de- 
fense of a sufficient title to maintain the action, previously shown 
in evidence, we consider its admission was irregular ; because 
the recitals contained in it, were well calculated to mislead the 
jury, and induce the conclusion that the title was in the plaintiffs 
when this action was commenced. 

7. The only documentary evidence of title, before the jury, 
was the assignment of the Creek tribe cf Indians, of the land 
in controversy, to the grantors of the plaintiffs ; the deed to the 
plaintiffs, and the patent issued to the plaintiff’s grantors, after the 
commencement of this action. On this state of evidence, the 
defendants requested the circuit court to charge the jury, that, a 
recovery ought not to be had, unless the grantors of the plain- 
tiffs had been located on the land in question, or it had been allot- 
tedtothem. This was decided in the case of Fipps v. McGehee, 
et al. (5 Porter, 413) in which we held, that proof of the location 
was essential, to make out an inchoate legal title to any of the 
sections held under the sixth article of the treaty, if title was 
asserted previous to the issuance of a patent: It wasurged that 
much difficulty may exist, in ascertaining the fact of location. 

5 
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However this may be, it is certain, that no title could arise, un 





til this location was made. 
S. No difficulty, in point of fact, ean exist, either as to the 


existence, or as to the proof of this fact; it is not an act 7» 
pais, like livery of seizin ; it is the mode, by which the proper 
executive officer determines that the elaim made by the Indians, 
is approved by the executive, and that the lands selected by 
them are not subject to other claims. Wherever this was done, 
the land was a/lotled, located, and set apart from the public 
domain, in compliance with the stipulations of thetreaty. The 
patent offered in this case, recites, that the assignment was appro- 
ved by the president, on the 6th of April, 1836. This recital, 
if true, and if admissible in evidence, would establish the loca- 
tion, as it was then, if not previously made. It is presumed that 
the means by which the officers of the land office acquired this 
information, are, or may be, open to the plaintifis. 

9. It was unnecessary for the plaintiffs to establish, by proof, 
that the persons whose names appear to the assignment, were 
authorized to act in the name of the Creek tribe of Indians. 
The assignmemt, as before mentioned, is the act, by which the 
Creek tribe conveys the requisite information, to the United 
States ; that the latter are to convey the lands assigned, to the 
individuals named: and is of no validity until recognized and ac- 
ted on by the United States ; but when so acted on, it becomes 
potential to create an inchoate legal title in the assignees, for the 
reasons stated in the case of Fipps v. McGehee, e/ a/. No princi- 
ple is more clear, than the one, which requires the courts of a 
country to follow the acts of the government, in its recognition 
of foreign powers: and the same principle applies with equal force, 
to our relations with the Indian tribes, Whatever persons are 
recognized, by the government, as tie head men and chiefs of 
the Creek tribes, must be considered as such, by this court. 

From what has already been said, it is sufficiently clear, that 
the charges requested by the defendants, that the documentary 
evidence, was not sufficient to authorize a recovery, ought to have 


been given. 
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The other charges given, and refused by the circuit court, are 


not necessary to be examined, as they relate, merely, to the as- 
certainment of damages, and their consideration is not pressed 
in this court. 

It remains only to announce the result of our opinion ; which 
is, that the judgment of the circuit court be reversed, and the 
case remanded for further trial. 


Norwoop & Cnambers v. Ripper. 


. The service of process is sufiiciently shewn by proving that the signature of the 
defendant to an acknowledgement thereupon endorsed, isin his own hand-writing. 


2. Where the judginent entry recites, that the signature of the defendant to the 


. - ' . . . ‘ 
service of the process was shown to the court, by the aflidavit of a third person, 
the supreme court will intend that the aflidavit was made in open court, and 


that the witness was tlicre examined. 


THIS case comes here by writ of error from the county court 
of Jackson. The defendant in error, caused to be issued a peti- 
tion and summons against the plaintiffs in error, returnable to the 
county court of Jackson; which was executed on Chambers by 
ihe Coroner of that county, and on which was the following 
endorsement: ‘* 1 acknowledge the service of the within writ. 

Feb. the 6th, 1838. Iiunry Norwoop.”’ 

The entry of judgment commences as follows: ‘*Came the 
plaintiff by his attorney, aud upon the aflidayit of Moses Jones, 





196 ALABAMA. 


—_—— 


Norwood & Chambers v. Riddle. 





to the hand writing of the signature of Henry Norwood, to the 
acknowledgment of the service of the writ upon him, and on 
motion of the plaintiff by his attorney, and the defendant being 
solemnly called, &c., came not, but wade default.” 

It is assigned for error that it does not sufficiently appear from 
the record, that Norwood was served with process. 


Hopkins, for the defendant. 
McC tung, contra. 


COLLIER, C, J.—The endorsement on the process, purport- 
ing to be an acknowledgment of service on Norwood, is certainly 
not sufficient proof of that fact: but when it is shown that the 
acknowledgment is subscribed with the name of Norwood, in his 
own hand-writing, the evidence is satisfactory to show, that the 
act was his own. ' 

It is, however, objected, that the court cannot know that the 
affidavit of Moses Jones, was regularly made; that it may have 
been taken out of court before a justice of the peace, or other 
officer. ‘his objection may be well founded in point of fact, 
but the inference is unauthorised, by any any thing in the record. 
According to a well established rule, every intendment must be 
here made in favor of the judgment of a subordinate court, which 
can consistently be made. Now, as we must suppose, that the 
county court would not have admitted an affidavit, which was 
not legal proof of the fact, it will be intended that the affidavit 
was made in open court, and that the witness was there exam- 
ined. 

This view shows that there is no error in the proceedings in 
the county court; and its judgment is consequently affirmed. 
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Fuqua, guardian, v. Hunt. 


Fuqua, Guarpian v. Hunr. 


1. A guardian may maintain an action in his own name, for an injury to the pro. 
perty of his ward in his actual possession. 


Error to the Circuit Court of Madison County. 


THIS was an action of detinue, commenced in the court below, 
by the plaintiff in error, to recover a negro slave. 

The declaration alleges, that the plaintiff heretofore, to wit, 
on the day of, was lawfully possessed of a certain negro female 
slave, of great value, &c. the property of the said plaintiff, as 
guardian as aforesaid, as of his own property, and being so pos- 
sessed as aforesaid, casually lost the same out of his posses. 
sion, &c. 

To this declaration the defendant demurred, and the court be- 
low sustained the demurrer, and gave judgment for the defen- 
dant. From this judgment, the plaintiff prosecutes this writ of 
error, and now assigns for error the judgment of the court sus- 
taining the demurrer. 


McCuuneg, for the plaintiff in error. 
Hopkins, contra. 


ORMOND, J.—We understand the declaration to assert, that 
the plaintiff was in possession of the slave, sued for, as guardian, 
and that he was deprived of that posession by the defendant. 
These facts, are admitted by the demurrer, and it is now insisted 
by the counsel for the defendant in error, that they authorized 
the judgment of the court below, on the authority of the case of 
Goff v. Sutherland, 5th Porter, 50S. In that case it was decid- 
ed, that, «The guardian must sue in his own name, when he has 
@ right to the possession, or when an injury is done to the pos- 
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session; but when the matter lies in action, the suit must be in 


the name of the ward.” 

Now, as the declaration in this case affirms, that the slave sued 
for, was taken from the possession of the plaintiff as guardian, 
that case is a direct authority to show his right to maintain the 
action, if he sustains the allegations of the deciaration by proof, 

In Sutherland v. Goff, the court held the guardian could not 
recover because he sued, not for a slave'taken from his posses- 
sion, but for his value as assessed by a third person, which the 
the court (whether correctly or not) considered a mere chose in 
action. ‘The case, however, distinctly admits, that for an injury 
to his possession, the guardian could maintain the action. 

We have no intention of abandoning the principle, which 
governs the case of Sutherland v. Goff, but as the point was 
one purely technical, we feel no disposition to extend the prin- 
ciple to cases not clearly within the reason of that decision. 

Let the judgment be reversed and the case remanded 
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Ware v. J. & W. Topp, ApMINIsTRATORS. 


. A statement in an affidavit foran attachment, that the defendant is “About to 
abscond himself and his property out of the State,” is equivalent to alleging that 
the defendant is about to remove himself and his property out of the State, pri- 
vately, and therefore is substantially within the statute. 

. Although the proper direction of process of attachment is, to the sheriff, yet, a 
judgment will not be reversed, because the attachment is directed ,to, any lawful 
officer, if it is executed by the proper officer 

. A judgment by default cannot be sustained when no declaration has been filed. 

. A judgment cannot be rendered before the maturity of the demand, although 
the statute authorises an attachment to issue in certain cases, before the debt is 


due. 


5. In such a case the proper course is to stop proceedings until the maturity of the 


debt, and then to proceed to judgment as in other cases. 
Error to the Cireuit Court of Pickens County. 


SUIT commenced by attachment in the name of James Todd, 
administrator of Thomas 3. Wade, deceased. ‘The writ of at- 
tachment is directed to any lawful officer, and was executed by 
a constable. The debt on which the suit is founded, is stated in 
the affidavit, to be a note payable the Ist March, 1839; the cause 
for suing out the attachment, is stated to be, Ware the defendant, 
“was about to abscond himself and his property out of the State 
State, so that the ordinary process of law could not be served 
on him:’’ no declaration is found in the record sent to this court. 
At July Term, 1838, a judgment was rendered in favor of James 
and William Todd, administrators of William Todd, deceased. 

This jucgment was removed to this court, and the following 
errors assigned: 

1st, The omission of a declaration. 

2d. The rendition of judgment before the maturity of the de- 
mand sought to be recovered. 

3d. Because the affidavit is defective in not pursuing the 


statute. 
4th. Because the attachment is improperly directed. 





200 ALABAMA. 


‘Ware v.J. & W. Todd, Administrators. 








GOLDTHWAITE, J.—Departing from the order pursued 
by the assignment of errors, we will notice the defects which 
are supposed to exist in the case, from its commencement by the 
affidavit, to its conclusion by the judgment. 

1. The affidavit is obnoxious to criticism, but we think it is 
not so defective, as to render a judgment, otherwise proper, er- 
roneous for this cause. The oath required by statute, (P. Acts 
of 1837,) is, that the defendant is about to remove himself from 
the State, so that the ordinary process of law cannot be served 
onhim. The affidavit states, that he is “ about to abscond him- 
self and his property out of the State, so that the process of law 
cannot be served on him.” This, is equivalent to the assertion, 
that the defendant is about to remove himself and property out 
of the State privately, and is, therefore, substantially within 
the requirement of the statute. 

2. The proper direction of process of this description is to the 
sheriff, or to any sheriff of the State: but we should hesitate to 
declare the proceedings erroneous for an omission of a proper di- 
rection, if, in point of fact, the process was executed by the pro- 
per officer. The only manner in which advantage can be taken, 
of such a defect, if available at all, is by plea in abatement. It 
is true, that this attachment was executed by a constable, but this 
point is not raised by the assignment of errors. 

3. The omission of the declaration is a fatal defect, and was so 
ruled to be, in the case of Napper v. Noland (9 Porter 218) and 
Price v. Chevers (Ib. 511.) 

4-5. It was also erroneous to render a judgment, before the 
maturity of the demand, on which the attachment was founded. 
The proper course in such a case is, to stay proceedings until 
the period when the debt becomes due, after which, a judgment 
can be rendered as in other cases, 

The variance between the plaintiff, in the judgment, and him 
who commenced the proceedings, by suing out the attachment, 
is not covered by any one of the assignments of error. 

For the omission of a declaration, and because the judgment 
was rendered prematurely, itis reversed and the cause remand- 
ed for further proceedings. 
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Kirxpatrick v. BerHany. 


1. It is a proper mode of declaring to join the common counts, with a count on a 
a bill or note. 

2. A party may declare for any cause consistent with, or embraced by the endorse- 
ment on his writ. Thus, if the writ be endorsed with a bill or note, the declara- 
tion may embrace the common counts, under which a bill or note may be given, 
in evidence. 

3. If it be allowable for a defendant to avail himself of a variance between the en- 
dorsement on the writ and declaration, semble, the objection must be brought to 
the view of the Court in some other manner, than by 4 motion to strike a count 
from the declaration. 


THE plaintiff in error caused to be issued against the ‘defen- 
fendant, a writ, in the usual form, returnable to the County 
Court of Dallas, and endorsed thereon, as the cause of action, a 
bill of exchange, drawn by the defendant, in favor of the plaintiff, 
on Messrs. Simpson & Douglass, which, it is stated in the en-« 
dorsement, was protested for non-acceptance. 

The declaration, in addition to counts on the bill, contained 
the common counts in assumpsit. 

Previous to the trial, the defendant moved the County Court 
to strike out all the common counts in the declaration, which 
motion was granted; whereupon, the plaintiff excepted. And 
a judgment being thereafter rendered on the verdict of a jury, 
the plaintiff has prosecuted a writ of error to this court, and 
now assigns as a cause for the reversal of the judgment, the de- 
cision, by which the common counts were stricken from the 
declaration. 


Epwanrps, for the plaintiff. 
J.B. Crarg, for the defendant. 


COLLIER, C. J.—It was competent, for the plaintiff to have 


joined the common counts with a count on the bill, and it isa 
26 
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mode of declaring, usual in practice, ex majore caulela. A 
bill or note is, prima facie, evidence of money paid to the use 
of the drawer of the one, or maker of the other: (Pownal v. 
Ferrand; 6 B. & C. Rep. 439: Bayl. on bills 164.) Soa bill, 
as well as a note is, prima facie, evidence of money had and 
received by the drawer or maker, to the use of the holder: (Bay. 
on Bill 487; 4th ed.) But even if the bill be not admissible un- 
der the common count, which a plaintiff may choose to join, 
still its insertion cannot be regarded as a misjoinder. The gen- 
eral issue to each count is, non assumpsif; and the demands 
are to be established by evidence existing in parol, though in 
the one case it is written, and in the other, depends upon the 
memory of witnesses. 

The omission of the plaintiff to particularize, in the endorse- 
ment of the cause of action on his writ, every count proposed to 
be embraced in the declaration, did not authorize the court to 
strike out those not particularly noticed. Without pretending 
to inquire whether, or how far, a varianee between the endorse- 
ment on the writ and the declaration, will be regarded, we think 
it entirely competent for a party to declare for any cause consis- 
tent with, or embraced by the endorsement. Thus, if the writ 
be endorsed with a bill or note, the declaration may embrace 
the common counts, under which a bill or note may be given in 
evidence. 

But if it be allowable for the defendant to avail himself of 2 
variance between the endorsement on the writ, and the declara- 
tion, we are inclined to the opinion, that the objection must be 
brought to the view of the court, in some other manner than by 
a motion to strike out the objectionable part of the declaration. 
In every point of view, we are of opinion, that the County 
Court erred in its decision upon the defendant’s motion. The 
judgment is therefore reversed, and the case remanded 
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Linpsry v. Penny. 


i. Detinue cannot be maintained, after the destruction or death ot the chattel sued 


for. 

2. Where the evidence, on both sides of a case, is precisely balanced, no con- 
clusion can be attained, and it is not error for the Court to instruct the jury, that 
unless the evidence predominates in favor of the plaintiff, they must find for the 


defendant. 
Error to the County Court of Talladega County. 


THIS was an action of detinue, brought by the present plain- 
tiff, against the present defendant, to recover an ox. 

Under the general issue, the defendant obtained judgment. 
Pending the trial in the court below, a bill of exceptions was 
sealed by the court, from which it is shown, that the plaintifi 
proved, that the ox sued for, was the property of the plaintiff, 
raised by one Shelton, and, by him, sold to the plaintiff, and that 
the ox had been in the possession of the plaintiff, before this 
suit was brought. That the plaintiff demanded the ox from the 
defendant, who refused to deliver it, and had killed and disposed 
of it. There was a conflict of testimony, as to whether the sale 
and killing, was before or after the commencement of the suit. 

The defendant introduced evidence conducing to prove, that 
the ox was his, and had left his premises when a calf, about two 
years old, and that he had found and reclaimed it, about three 
years afterwards, 

Upon this evidence, the defendant moved the court to charge 
the jury, that, if the animal was killed before the suit was brought, 
and not for the purpose of placing it beyond the reach of the 
judgment of the court, the action of detinue is not the proper 
action; and if they believe, from the evidence, that such was the 
fact, they must find for the defendant : and further, that unless 
they believe from the evidence, that there was property in the 
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plaintiff, and actual possession in the defendant, that is, that in 
truth the ox was the plaintiff’s, they should find for the defend- 
ant ; and also, if they believe the evidence, as conflicting, with 
regard to the claim to the ox, on the one side and the other, and 
that the same is equally strong onthe one side and the other, 
the presumption of the law, in such cases, is in favor of the de- 
fendant. The court gave these charges to the jury, and the 
matters of law therein arising, are now assigned for error. 


CurtTon, for the plaintiff in error. 


ORMOND, J.—No case has been referred to establishing the 
principle, that an action of detinue, will lie after the destruction 
or death of the chattel sued for ; nor have our researches enabled 
us to discover any: on principle, we think such an action cannot 
be maintained. The action is brought for the recovery of the 
specific article or its alternative value. We do not subscribe 
to the position that, it is at the election of the party to deliver 
the article after the judgment or not, at his pleasure, where it is in 
his power to deliver it. But the writ is framed, and its precise 
object is, to recover the article in specie, and where this is im- 
possible at the time of the action brought, so that the object of 
the writ cannot be accomplished, the action will not lie. 

Where the evidence in a cause, is so precisely balanced that 
it is impossible to say on which side the evidence predominates, 
there can be no decision, and consequently, the plaintiff must 
fail, as he undertakes to establish a cause of action against the 
defendant; and until he makes out a prima facie case, the de- 
fendant may remain passive. A case, where the evidence on 
both sides, is of precisely the same weight, (if indeed such a 
ease can be supposed) is the same as if there was no evidence at 
all. 

This was, in substance, the charge of the court. The position 
of the counsel for the plaintiff in error, that regard in such a 
case, should de had to the previous possession of the plaintiff in 
error, begs the entire question, as that was the very thing to be 
proved before the jury. 

There is no error in the judgment, and it must be affirmed. 
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DrummMonp v. Wrienur. 


1. When the names of the parties are transposed in the commencement of the 
declaration, so that the defendant is named as the plaintiff, a judgment will not, 
for this cause, be reversed, if the record furnishes the means of ascertaining and 
correcting, the clerical error. 


Writ of error to the Circuit Court of Sumter County. 


WRIGHT sued out his writ against Drummond and one 
McAlpin; but the latter was not served with process. The 
declaration commences thus: ‘*William Drummond, by attorney, 
complains of Council R. Wright, in custody,”’ &c. It then pro- 
ceeds to state, that ‘‘the defendant, together with C. Rain and 
Johnson, who are not sued, and Jefferson C. McAlpin, who has 
not been served with process, and against whom this action is 
discontinued, made his certain promissory note:’’? Then follows 
a statement of the date, amount, and time of payment of the 
note; and throughout the entire declaration, the parties are re- 
ferred to by the terms, plaintiff and defendant. The judgment 
entry states, that “the parties came by their attornies, and the 
defendant William Drummond, says nothing to bar, or preclude, 
&c. it is therefore considered, that the plaintiff recover of the de- 
fendant, &c.”’ 

The error assigned is that the declaration is inconsistent, and 
so defective as not to warrant any judgment for the plaintiff. 


Boyp, for the plaintiff in error. 
SMITH, contra. 


GOLDTHWAITE, J.—The clerical error is certainly as 
great as any one which can be conceived, for, it effectually trans- 
poses the parties, and if the declaration only was before us, we 
could arrive at no other conclusion than the one insisted on by 
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the counsel for the plaintiff in error, that it was so defective, as 
not to warrant a judgment in favor of the plaintiff. 

Great as the error is, it is perfectly manifest, that it is merely 
an accidental mistake; for we cannot well charge the plaintiff in 
error with the folly of suing another, and entering judgment 
against himself; nor is it easy to suppose, if he also is the plain- 
tiff below, why we should be called on to avoid the judgment. 

The instant that the writ is referred to, we perceive how the 
mistake has occurred, and are furnished with the means of cor- 
recting it; which is done, by transposing the names of Drum- 
mond and Wright, at the commencement of the declaration. 

The statute of Jeofails authorizes the amendment of any mis- 
take in the christian or sir-name of either party, the same being 
right in any part of the record; and directs that no judgment 
shall be reversed for such an error: (Aikin’s Dig. 266.) Here, 
the mistake is in both christian and sir-name; but we consider it 
as within the spirit, if not within the precise letter of the statute. 

The judgment is free from error, and must be aflirmed. 
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Rerp, ef al. v. JAckson. 


1. On a proceeding against a sheriff, under the third section of the act of 1826, 
entitled ‘an act, the better to secure money in the hands of clerks, sheriffs, and 
coroners,” for failing to make the money on an execution, in consequence of the 
want of due diligence, it is not necessary that his sureties should have notice, in 
order to subject them to a judgment. 


THE defendant in error shéwed to the Circuit Court of Mont- 
gomery, that a writ of fiert facias had been theretofore issued, 
by the clerk of that court, at the suit of the defendant, against 
James Harrison, for the sum of sixty dollars damages, and 
twelve dollars costs; that the same was placed in the hands of 
John W. T. Reid, on the 26th day of March, 1839, who then 
was, and still is the sheriff of Montgomery county; and that 
Reid has failed and refused to make the money required by the 
mandate of the fi. fa. Thereupon, the defendant in error, sug- 
gested to the court, that Reid, as sheriff, could have made the 
money on the execution, while in his hands, by the use of due 
diligence. The defendant in error, further showed to the court, 
that Peter C. Harris, Joseph Fitzpatrick, William Graham, 
Nimrod E. Benson, and William Moulton, were on the 26th 
day of March, 1839, and still are, the securities of Reid, as the 
sheriff of Montgomery. It also appears that Reid had due no- 
tice of the proceeding against himself, and his securities, and 
that an issue was then made up, and submitted to the jury, who 
returned a verdict in favor of the defendant in error; whereupon, 
the court rendered a judgment against Reid, and his securities, 
accordingly. 


Goiptuwaire, for the plaintiff. 


DarGan, for the defendant. 
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COLLIER, C. J.—This case comes here by writ of error, 
and the only question raised is, was the Circuit Court authorized 
to render a judgment against the securities, without causing 
them to be first advised, by notice, that the suggestion was 
made. 

This proceeding is founded upon the third section of an act, 
passed in 1526, entitled ‘‘an act, the better to secure money, in 
the hands of clerks, sheriffs, and coroners.”’ (Aik. Dig. 175.) 
So much of which, as it is necessary to recite, is as follows: 
«sWhenever any sheriff or coroner, to whom an execution shall 
have been delivered, shall fail to make the money, on or before 
the first day of the term of the court, to which said execution 
shall be returnable, and the plaintiff or plaintiffs, his, her or 
their attorney, shall suggest to the court, that the money could 
have been made by said sheriff or coroner, with due diligence, 
it shall be the duty of the court, forthwith to cause an issue to 
be made up, to try the fact; and if it shall be found by the jury, 
that the money could have been made by the sheriff or coroner, 
with due diligence, judgment shall be rendered against said 
sheriff or coroner, and his securities, or any, or either of them, 
for the sum of money specified in said execution, together with 
ten per centum on the amount of said execution, as damages, and 
also the costs of suit.” 

It is not required, in express terms, that the sheriff should 
have notice of the suggestion; but the implication is conclusive. 
The court is required to ‘cause an issue to be made up,” to try 
the truth of the suggestion, not to make up an issue: hence, it 
would seem to follow, that it must be made up by the parties to 
the suggestion. The purties are the plaintiff in the execution, 
and the officer charged with its collection, who, that he may 
gainsay the grounds of the motion against him, must be informed 
of its pendency. It is not intended to intimate, that the court 
cannot dictate the terms of an issue, so that the suggestion may 
be disposed of as justice requires, either where the parties them- 
selves cannot agree, or the party moved against, does not appear 
upon notice. 
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The first section of the act cited, requires a notice to be given 
to a clerk, sheriff, or coroner, where it is proposed to move 
against either of these officers, for the failure or refusal “to pay 
over any money collected or received by him;” and upon the 
failure or refusal, as alleged in the motion, the court is authori- 
zed to render a judgment, not only against the officer, but his 
securities also. In respect to this section, it has been decided, 
that a notice to a sheriff, authorizes a judgment against him and 
his secureties, or either of them. (Broughton, e¢ a/. v. The Bank 
of Alabama; 6 Porter’s Rep. 48.) Now, as under the first sec- 
tion, which expressly requires a notice to the sheriff, it is not 
necessary to bring his securities before the court, by a notice, 
in order to subject them to a judgment; so, neither under the 
third section, which merely requires a notice to the sheriff, by 
implication, can any thing more be necessary to entitle a plain- 
tiff to a judgment against his secureties, than to make out the 
truth of the suggestion. A different conclusion, it is believed, 
would not harmonize with the previous decisions of this Court. 
(McWhorter, e¢ al. v. Marr; Ala. Rep. 376: Neal, e¢ ai. v. 
Caldwell; 3 Stewt. Rep. 134: Kirkman vy. Harkins, 1 Porter’s 
Rep. 22.) 

The consequence is, that the judgment of the Circuit Court is 
affirmed. 


GOLDTHWAITE, J.—Not sitting. 
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Buievins v. Cour. 


1. A purchaser of land from the United States, may maintain an action of tres 
pass quare clausum fregit to recover damages for injury done to the premises 
after his purchase, and previous to his possession, and this after the abandon - 
ment of the land by the squatter. 


Error to the Circuit Court of Walker County. 


THIS was an action of trespass, to recover damages for en- 
tering the plaintiff’s close, brought in the court below by the 
defendant in error, against the plaintiff in error; on the plea of 
not guilty, the plaintiff below had judgment. From a bill of 
exceptions, taken during the trial of the cause, in the court be- 
low, it appears that the plaintiff below produced the certificate 


of the Receiver of thé Land Office, at Huntsville, dated, Februa- 
ry, 1837—to show title in him, and proved, that the defendant 
below, was in possession of the land, and cultivated it during 
that year, and the year previous as public Jand. The plaintiff 
below demanded possession of the land, which was refused, but 
the defendant below, afterwards abandoned the land, and the 
plaintiff took possession in the spring of 1838. ‘The defendant 
below was not in possession, when this suit was brought, nor 
was there any evidence of his committing any trespass what- 
ever on the land, except by cuitivating it, as before stated. 

On this testimony the defendant below, moved the court to 
charge the jury, that, if they believed from the evidence, that the 
plaintiff was not in possession of the land, at the time the tress- 
pass was alleged to have been committed, and never had been 
at any time previous, the plaintiff could not recover; which 
charge the court refused to give; and charged the jury, that the 
mere title, which the plaintiff derived from his certificate of 
entry, was sufficient to enable him to recover damages for the 





JANUARY TERM, 1840. 211 





Blevins v. Cole. 








continued possession and cultivation of the land, after the date 
of the plaintiff’s certificate of entry; notwithstanding the defen- 
dant had abandoned the premises, and the plaintiff had taken 
possession before the commencement of the suit; to which refu. 
sal and charge the defendant excepted, 

From this judgment, a writ of error is prosecuted by the de- 
fendant below; who now assigns for error, the matters of law 
arising out of the bill of exceptions. 


Peck, for the plaintiff in error. 


ORMOND, J.—The motion of the plaintiff in error for acharge 
to the jury, presents the question, whether ¢respass guare clau- 
sum fregit can be maintained to recover damages without a pre- 
vious possession. It has been repeatedly held in this court, that 
a title derived from the United States, would support the action 
of trespass quare clausum fregil against a trespasser, and 
this is conceded: but itis insisted that nv action can be maintain- 
ed on the title of the Government, to recover damages merely 
after abandonment by the sguatfer, and possession obtained by 
the purchaser from the United States. 

The court below charged the jury, that such was not the law; 
and of that opinion is this court. 

By the purchase from the government, the purchaser became 
invested with all the title of the United States; and the occupa- 
tion and culture of the land after such purchase, was a trespass 
against the purchaser. Can compensation for this injury, be 
avoided by the atandonment of the premises before suit is 
brought? It is very clear that it cannot. Ifthe possession had 
been recovered by suit, damages would also have been recover- 
ed tor the injury done to the premises up to the trial of the 
cause, and it would be strange, if the right could be defeated by 
the mere abandonment of the possession. The plaintiff was en- 
titled to recover for the ac/ual injury done to the land, by the 
cutting down the timber; for injury done to the buildings or 
fences; Ynjuring the soil; treadingdown the grass, Sc., after bis 
purchase from the United States, and this is the appropriate ac- 
tion for that purpose. 
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Ist, Stewart, 





The principle of the case of Gillespie v. Dew, 


227, is in point. The plaintiff in error, being a trespassor on 
the lands of the government, his possession, could not be adverse 
to the title derived from the government. 

The judgment of the court below is therefore affirmed. 





Layman, et als v. Henprrx. 


1. If the verdict of the jury is copied by the clerk, making out the transcript of the 
record, and is different from that recited in the judgment entry, it cannot be 
noticed by an appellate court ; the presumption is, that the jury corrected the 
verdict and returned the one recited by the judgment entry. 

2. If the court directs the judgment entry, different from, and unauthorized by the 
verdict rendered ; the proper mode to present the point for revision is, to except 
to the action of the court, if the fact does not otherwise appear in the record. 

3. In an action against several defendants, for a joint trespass, the plaintiff is en- 
titled to demand a joint verdict for damages against all who are ascertained to 
be guilty ; and it would be erroneous to instruct a jury, that they might, in such 
a case, sever the damages and apportion them among the several defendants. 

4. If a jury return a joint verdict of guilty, against more defendants than one, in 
an action of trespass, and assess several damages, it is optional with the plaintiff 
to set aside the verdict, and have a venire de novo; or to cure the defect, by en- 
tering a nolle prosequi against all the defendants, but the one whom he may elect 
to charge with the damages assessed against him alone. 


Writ of error to the Circuit Court-of Benton County. 


ACTION of érespass vi et armis. Demurrer to the decla- 
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ration. Demurrer overruled. Each defendant then severally 
pleaded not guilty. The pleadings need not be stated, as no 
opinion is given by the court, on the assignment of error respect- 
ing the demurrer. In the transcript of the case, and immediate- 
ly preceding the judgment, the following entry appears :—*¢ this 
cause came on to be tried, and the defendants’ demurrer to the 
plaintiff ’s declaration being overruled, they pleaded as follows,— 
each defendant, for himself, pleads not guilty ; upon the back 
of which pleas, is the verdict of the jury, in the words and 
figures following, viz :—we, the jury, find in behalf of the plain- 
tiff, and fine Wesley Short $100, George Layman $300, Daniel 
Layman $300, Samuel Whip $300. John C. McGehee. fore. 
man.”” The judgment entry is as follows :—*‘ this day came 
the parties, by their attornies, and thereupon the defendants’ 
counsel demurred to the plaintiff’s declaration, and argument be- 
ing thereupon had, and the matters of law arising on said de- 
murrer, being fully understood by the court; it is, therefore, 
considered by the court, that thé said demurrer be overruled ; 
and the said defendants, by leave of the court, plead, each for 
himself, separately, the general issue of not guilty ; and thereupn 
came a jury,”’ etc. etc. ** who, upon their oaths, do say, they 
find the defendants guilty of the*trespass in the said plaintiffs 
declaration mentioned, and they find for the plaintiff, the sum of 
one thousand dollars damages, to be levied in manner following, 
to wit: three hundred dollars of said damages, to be levied of 
Samuel Whip ; and three hundred dollars of said damages, to 
be levied of Daniel Layman ; and three hundred dollars of said 
damages, to be levied of George Layman, and the remaining 
sum of one hundred dollars of the said damages, to be levied of 
Wesley Short.”” Then follows a joint judgment for one thou- 
sand dollars, against all the defendants, to be levied according to 
the finding of the jury. 

The defendants assign for error-— 

1. The overruling of the demurrer. 

2. The changing the verdict of the jury. 
3. The judgment rendered by the court. 
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Witiram B. Marry, for the plaintiffs in error. 
CutLTon, contra. 


GOLDTHWAITE, J.—As the attention of the court has not 
been directe:l to the supposed defects cf the declaration, we have 
not deemed it important to be examined. 

1. 2. The error, which is supposed to arise out of the change 
made in the verdict, cannot be available to the plaintiffs in error, 
because, it is evident, that the first entry is the mere recital of 
the clerk, of the effect of certain papers filed in the cause. If 
we are right in this, we may remark, that it is not the duty of 
a clerk to make a record, but merely to cer/i/y the one which 
exists. The presumption is, that if the verdict recited, was re- 
turned, the jury afterwards corrected their finding, and returned 
that which is stated in the judgment entry. If, in point of fact, 
the first verdict was returned, and not the record, the proper 
mode of presenting the point for revision, (if it did not oth- 
erwise appear on the record,) would be by an exception to the 
action of the court, in directing the improper entry. 

3. The question, which springs out of the judgment as rendered, 
is one of very frequent occurrence on the circuit, and is not 
without difficulty ; as the cases on this subject are numerous, 
and not altogether consistent with each other, we propose to con- 
sider it, with reference to the principles involved. 

The trespass is charged to have been join¢, and committed by 
all the defendants ; it must, therefore, be true, that the plaintiff 
has sustained but one injury. The law contemplates the re- 
covery of damages as a compensation to the injured party, and 
not as a punishment inflicted on the agressor. The injury 
which has been sustained in person or character ; the suffering 
and expenses which have been caused by the illegal and violent 
acts of the defendants, in a joint trespass, are all proper to be 
taken into consideration, in the computation of the damages ; and 
as the plaintiff is entitled to the whole sum thus ascertained, it 
is evident, that some porlion may be lost to him, if the amount 
can be Jawfully apportioned among the several defendants ; be- 
cause some cf them, may not be equally solvent and responsible 
with others, 
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Again, an apportionment ef the damages, is impracticable, ac- 
cording to the well established principles of law, because, as 
soon as there has been one satisfaction for a joint trespass, by 
any one of the co-trespassers, the remedy is extinct as to all the 
others. [Buller’s nisi prius, 20.] It is true, the injured party 
may proceed against the trespassers jointly or severally ; but it 
has never been supposed that he could have several satisfactions 
for the same trespass. These views are conclusive, in our opin- 
ion, to prove that the apportionment of damages in an action of 
trespass is unwarranted by law. 

4. The plaintiff, in a case like the present, is entitled to de- 
mand a joint verdict against all who are ascertained to be guilty 
of the joint trespass; and it would be erroneous to instruct a jury 
to sever the damages, and apportion them among the several de- 
fendants. If, however, a jury should returna joint verdict of 
guilty, against more than one defendant, and assess several dam- 
ages, it is not such an irregularity as will necessarily avoid the 
verdict ; it is optional with the plaintiff to have a venire de novo, 
or to cure the irregularity, by entering a nolle prosequi against 
all but one of the defendants, whom he may elect, to charge with 
the damages assessed by the jury against that defendant. 

These rules seem to have been settled in the best considered 
cases which we have examined. In Crane & Hill v. Hemberton 
[Cro. Jas. 118] to an action of trespass for assault and battery 
and wounding, one defendant pleaded not guilty as to the 
wounding, and justified as to the assault and battery, as in self 
defence ; the other justified the entire trespass as in self defence. 
The jury found the first guilty of the wounding, and also, the 
other issue against him, and assessed damages of 20£; they 
found the issue also against the other defendant, and damages of 
100£. Judgment was given in the common pleas, according 
to the verdict ; and the court of Kings Bench reversed this judg- 
ment, because there ought to have been but one judgment for the 
damages ; and the plaintiff ought to have elected against whom 
he would have taken it. 

A similar conclusion was arrived at in Hill e¢ al. v. Goodchild 
[5 Burr. 2790.] There, the defendants pleaded joint/y, but the 
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damages were severed by the verdict. Lord Mansfield, then 
considered the question; as to the effect of a joint verdict of 
guilty on several pleas, as unsettled in the English courts : and 
declined going beyond the precise question presented by the 
pleadings of the case then before him. 

In the case of Mitchell v. Mebank e¢ a/. [6 Term Rep. 199,} 
it was held, that the plaintiff might set aside a verdict, for the 
irregularity, which assessed several damages against joint tres- 
passers ; and Sergeant Williams in a note in 1 Saunders 207, 
n. 2, says: that when ajury givea wrong verdict in point of 
Jaw, the plaintiff may cure the defect, by entering a nolle prose- 
qui before the judgment. As when several persons are jointly 
charged in an action of assault and battery, who either plead 
jointly, or sever in their pleas (for it is immaterial which is the 
case,) if the jury assess several damages, it is wrong, and the 
judgment will be erroneous. But the plaintiff may cure the 
defect, by entering a nolle prosequi against all the defendants 
but one, and taking judgment against him only. 

A majority of the court of appeals of Virginia, in Ammonette 
v. Harris e¢ al, [1 H. & M. 488] considered it as doubtful, 
whether several damages might not be assessed when the defend- 
ants severed in their pleas ; but we do not perceive how the act 
of the defendant, can deprive the plaintiff of his right to a joint 
verdict and judgment against all who are found guilty of the 
same trespass ; and the well established rule, that only one satis- 
faction can be had for a joint trespass, [Buller’s nisi prius, 20, | 
is very persuaive, to show, that the true rule is stated by Ser- 
geant Williams, who declares it to be perfectly immaterial wheth- 
er the defendants sever or join in their pleas. 

The verdict in the present case, is for all purposes; the assess- 
ment of several damages ; it declares that the plaintiff has sus- 
tained damages to the amount of one thousand dollars; which it 
apportions among the defendants; and directs to be levied of 
them severally, in specific proportions, This could have been 
cured as we have already shown, by entering a nolle prosequt 
as to.all but one, and taking judgment against him only, for the 
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sum assessed against him: or the plaintif could have get aside 
the verdict for the irregularity, and have had a new trial. 

Let the judgment of the circuit court be reversed and the 
cause remanded, when the plaintiff can either set aside the ver- 
dict for the irregularity, and have another trial, or he can enter 
a nolle prosegui as before indicated, 





Jones, ef ad. v. MERRILL, ADMINISTRATOR, &C. 


1. Where a non-suit was claimed in the Clerk’s office in vacation, for want of a 
declaration, and afterwards, without noticing the proceeding in the cierk’s office, 
a declaration was filed, and a judgment by default, rendered against the defer. 


dant, it was held not to be crroneous. 


Writ of error to the County Court of Covington. 


Exuis, for the plaintiff. 
Bouuine, for the defendant. 


COLLIER, C. J.—The only cause assigned for error in this 
case is, that ajudgment of non-suit, was claimed in the clerk’s 
office, in vacation, previous to the filing of the declaration, and 
without noticing this, the declaration was afterwards filed, and: 
a judgment by default, rendered against the plaintiff in error. 

The court, by receiving the declaration, and rendering a judg- 
ment by default, disregarded, and virtually set aside, the claim 
in the cierk’s office, of a non-suit. ‘The ciaim of a non-suit need 
not have been formally set aside, as it was wholly inoperative, 
till confirmed by the court. In no view in which the point can 
be considered, is there error in the record; and the judgment is 
consequently aflirmed. 
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C. B. & J. A. Srovatt v. J. M. & L. S. Napors. 


1. In the action of assumpsit, it is not necessary, that the writ should be in a plea 
of “Trespass on the case;’’ it is sufficient if it be *‘in a plea of the case.” 


Writ of error to the Circuit Court of Sumter County. 


THIS was an action commenced in the court below, by the 
plaintiffs in this court, against the defendants on a promissory note. 
The court, on motion of the defendants, quashed the writ. The 
entry of the judgment is in these words: “Motion to quash, be- 
cause the form of action as presented in the writ, is one unknown 
to the Jaw. Quashed, and ordered by the court, that execution 
issue, for the costs of suit against the plaintiff.”” The plaintiff 


brings the case here, by writ of error, and assigns for error, the 
proceeding in the court below. 


Buss, for the plaintiffs in error. 
Inge & Smita, contra. 


ORMOND, J.—The objection to the writ is, that it is stated 
that the writ is ‘‘in a plea of the case,’”’ instead of trespass on 
the case. The “trespass” supposed to have been committed, is 
a pure fiction, which is retained in the form of the writ after 
the cause which gave rise to it, has ceased to exist: its omission, 
therefore, is not error. The writ and endorsement, is sufficient 
to show that it is sued out in assumpsit, which is an action well 
known to the law. 

Let the judgment be reversed, anil the cause remanded. 
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Ruea, Conner & Co. v. Hueues. 


i. The mere possession and improvement of land belonging to the United States, 
however valuable, is not the subject of a levy under an execution; and a Sheriff 
is not liable, on a motion against him, for neglecting to levy on, and sell such an 
improvement. 


Writ of error to the Circuit Court of Cherokee County. 


THIS wasa motion for judgment against the defendant, as 
sheriff of Cherokee county, on a suggestion, that he could, by 
the using of due diligence, have made the money on an execu- 
tion issued at the suit of the plaintiffs, against Robert Bell, and 
which came to the defendant, as sheriff. 

An issue was formed under the direction of the court, which 
was found against the plaintiffs. 

At the trial, a bill of exceptions was taken by the plaintiffs, from 
which it appears, that at the time the execution was placed in 
the hands of the sheriff, Bell was in the possession of an im- 
provement upon public lands, and had been iu the possession of 
the same for four or five years. This improvement consisted of 
all the buildings necessary to render a family comfortable, with 
about ninety acres of cleared land, which the said Bell had in 
cultivation during the period aforesaid; it was worth four or five 
hundred dollars. 

On this state of facts the plaintiffs required the Circuit Court 
to charge the jury, that if they believed the improvement was 
of value to Bell, although it was on lands belonging to the Uni- 
ted States, it was nevertheless, the duty of the defendant, as 
sheriff, to have sold the same, in satisfaction of the execution. 
This charge the court refused to give, but instructed the jury, 
that improvements on public lands were not subject to levy and 
sale under execution, and that notwithstanding the jury might 
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be satisfied, that the improvement in question, was of the value 
spoken of by the witnesses, the defendant was not bound to scl 
Ht under the execution, it not being subject to sale. 

The plaintiffs insist, that the charge is erroneous. 





Josnva L. Martin, for the plaintiff in error. 
Hopkins, contra. 


GOLDTHWAITE, J.—The faets of the case present a ques- 
tion entirely novel: and no authorities bearing directly on it, have 
met our views. 

It cannot be denied, that the possession, or rather occupation, 
by Bell, of the public land, in the manner shown by the records, 
is, to some extent, beneficia! to him, and we are fully aware that 
an interest of this description, is fiequently the subject of pur- 
ehase and sale. But, it is not such an interest as is capable of 
being sold by an execution. It is neither an estate by sufier- 
ance, at will, or for years, nor can the continued occupation of 
the land ever operate, so as to create a legal title. The settler 
has no permission from the government to enter on the lands; 
and any improvement made by him may enure, to the benefit 
ofanother, and must, if any other person than himself purchases 
the land from the United States. It is true, he has hitherto been 
permitted to remain, unmolested in his occupation; nay, fur- 
ther, by the enactment of the pre-emption acts of Congress, he is 
the only person permitted to purchase the land during a limited 
period; but this right, or rather privilege, he cannot transfer to 
another, and it ceases to himself, whenever he parts from the 
eccupation by any agreement in any way or manner whatsoever. 
(pre-emption act of 1838.) His interest, then, in the land is a 
mere permission to occupy it, personal to himself and not capa- 
ble of transfer, so as to give any legal right to any other person. 
As well might an individual, who is permitted by charity to oc- 
cupy aroom, or a house, be said to have a possession capable 
of being sold under execution. 

The value which is attached, in common estimation, to an im- 
provement of the description stated, arises solely from the know!- 
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edge of the liberality which has hitherto beea exercised by the 
government to this class of settlers; but, though a mere expecta- 
tion of a benefit, may be the subject of sale by him who looks for- 
ward to the event; such an expe:tation has never been supposed 
to be the subject of execution at law. 

The only doubt which has arisen on this case, grows out of the 
fact, that we have heretofore held, that an occupation of this de- 
scription, could be proteeted by the action of trespass, but this 
doubt vanishes when we consider, that many legal estates in 
possession are noi the subject of sale. Such for example, are the 
possessions of lands by executors and guardians: And it is 
conceived, that no case of mere permissive occupation, when the 
same cannot ripen into a legal estate, will create such an interest 
as can be sold under execution. 

We are not unaware of the decisions in the courts of a sister 
State, in which it has been held, that possession is an interest in 








Jand which is bound by a judgment, and may be sold under ex- 
eculion, Jackson v. Panker, [9 Cowen, 73, and cases there cited } 
but, we consider that principle as not reaching the present case, 


or any other, within the rule just laid down—that a mere per- 
missive occupation, is not the subject of sale by execution. 

We arrive, then, at the conclusion, that the charge asked, 
ought not to have been given, and that the instructions to the 
jury are free from error. 

Let the judgment be affirmed. 
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Wriccteswortn y. Tue Presipent Anp Directors oF THE 
BANK or THE STATE OF ALABAMA. 


1, A party engaged by the Bank, as an agent, at five dollars per day, during the 
period of his employment, cannot recover, by notice and motion, under the 
eighteenth section of the act of incorporation, for the time he ‘was ready, wil- 
ling and consenting, to act as such agent,” and before he had notice that his 
services were no longer required. Such a contract sounds in damages, and its 
breach can only be redressed by the appropriate action. 


THE plaintiff in error, caused to be issued against the defen- 
dants, a notice, of which a copy is set out below, viz: 


“Tue Strate or ALABAMA, TuscALoosA County. In the 
County Court, July Term, 1839. To the President and Direc- 
tors of the Bank of the State of Alabama. Gentlemen: You will 
please to take notice, that on the third Monday in July next, at 
aterm of the County Court of the county of Tuscaloosa, to be 
held in and for said county, at the court-house thereof, on the 
said third Monday in July next, I shall move for judgment 
against you, as President and Directors of the Bank of the State 
of Alabama, for the sum of one thousand four hundred and five 
dollars, due to me asa debt really and Jona Jide, the indebtedness 
of the Bank of the State of Alabama, upon a contract, made on 
or about the 25th April, 1838S, whereby, in consideration that I 
would act as the agent of the said Bank of the State of Alabama, 
the President and Directors of the Bank of the State of Alabama, 
undertook, promised and agreed, to and for, the said Bank of the 
State of Alabama, to pay me the full sum of five dollars per day, 
for every day during which I should be employed as such agent, 
as aforesaid, and I aver that I was ready, willing, and consent- 
ing, to act as such agent as aforesaid, for the space of two hun- 
dred and eighty one days; and did, for that space of time, re- 
main subject to the order and service of the said Bank of the 
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State of Alabama, deprived of all opportunity and liberty to per- 
form any other service, for any other person or persons, and 
prevented by said contract and agreement with said Bank of the 
State of Alabama, through the President and Directors of said 
Bank, from pursuing any other vocation or business whatever, 
to my damage of one thousand four hundred and five dollars. 
Nevertheless, the said President and Directors of the Bank of 
the State of Alabama, without any just or reasonable cause, pre- 
vented me from acting as the agent as aforesaid, after delaying 
and hindering me for the space of two hundred and eighty one 
days, and keeping me attending upon them for that space of 
time, paying large sums of money, to wit: the sum of one thou- 
sand four hundred and five dollars, for expenses of myself and 
a horse, to be used in the service of the said Bank as aforesaid, 
during the said two hundred and eighty one days, as aforesaid: 
all which is the dona fide debt of the Bank of the State of Ala- 
bama, and for which, I will seek a recovery as aforesaid. 
BENJAMIN WRIGGLESWORTH, 
By Porter, his Attorney.”’ 

The foregoing notice being duly executed on the President 
and Directors of the Bank, the attorney of the defendants, ap- 
peared at the return thereof, and moved the County Court that 
the same be quashed; which motion was granted, and a judg- 
ment for costs rendered against the plaintiff. To revise the 
judgment of the County Court, a writ of error has been prosecu- 
ted to this Court. 


B. F. Porren, for the plaintiff. 
J. D. Puexan, for the defeadant. 


COLLIER, C. J.—By the fourth section of the article of the 
constitution, relating to Banks, it is provided, that the remedy 
for collecting debts shall be reciprocal, for and against the Bank. 
The eighteenth section of the charter of the Bank of the State of 
Alabama, which was framed in reference to this constitutional 
provision, enacts “If any person or persons, shall be indebted to 
said corporation, as maker or endorser of any note, bill, or bond, 
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expressly made negotiable and payable, at said Bank, and shall 
delay payment thereof, it shall be lawful for the President of the 
Bank, after having given thirty days notice thereof, to move the 
Circuit Court of the county, where said Bank may be established, 
on producing to said court, before whom the said motion is 
made, the certificate of the President of the Bank, that the debt 
is really and bona fide, the property of the said Bank, for judg- 
ment. Aud all debts due by the said Bank, by bond, bill, uote, 
or otherwise, to any individual, or body corporate, may be sued 
for, and recovered in like manner.”? ‘The twenty sixth section, 
which is an amendment of the charter, gives to the County Court 
of the county in which the Bank is established, concurrent juris- 
diction with the Circuit Court, for the recovery of debis, for and 
against the Bank, in the manner prescribed by the eighteenth 
section, (Aik. Dig. 61—2.) 

The correctness of the judgment of the County Court must 
depend upon the construction to be placed upon the last member 
of the eighteenth section. That it was the object of the entire 
section, to provide a reciprocity of remedy, for and against the 
Bank, we think cannot be questioned. The Bank is authorized 
to proceed by notice, and motion, upon a bill, note, or bond, or 
the endorsement of either of them, These are the ordinary se- 
curities, in which it deals, and by which an engagement to pay 
money, is evidenced. If the Bank enters into a contract, to col- 
lect bills of exchange, or to perform any other duty or service, 
within the scope of its power, redress for a breach, can only be 
obtained by suit, prosecuted acecrding to the ordinary forms of 
Jaw. In such case, there would be no undertaking, either me- 
diate or immediate, to pay money; but the liability would re- 
sult from a failure, on the part of the Bank, to perform its con- 
tract. 

The latter part of the section, gives to the creditor of the 
Bank, a summary remedy, on all debts due by the Bank, by 
‘‘bond, bill, note, or. otherwise.””? We cannot think that the 
terms ‘“‘or otherwise,’’ were intended to subject the bank, to the 
proceeding, by notice and motion, upon every liability it might 
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incur, under a contract. In this, there would be no reciprocity; 
as the Bank may enter into contracts, for the breach of which, 
it would be compelled to proceed by action. Thus, suppose the 
Bank to enter into a contract with a workman, to build, and 
the work is not done; or suppose the plaintiff, in the case at bar, 
had refused to perform his engagement; in neither case could a 
breach have been redressed under this section. 

The words ‘‘or otherwise,’’? were doubtless, introduced ex 
majore cautela, and from a desire to make the remedy co-ex- 
tensive, for and against the Bank. Now, as endorsers are ez- 
pressly made liable, summarily, to the Bank, these general 
words may, with propriety, have been intended to embrace an 
endorsement by the Bank: or the terms, “bill or note,’? may 
have been supposed to mean, an ordinary bill of exchange, or 
promissory note, and not the paper currency of the Bank: in 
either of these cases, we discover, if not a real necessity, yet a 
plausible pretext, for using the words ‘‘or otherwise.” 

The plaintiff does not show, by his notice, that the Bank owes 
him, what, in technical language, is called a deb¢; but he mere- 
ly alleges, that the Bank, after having employed him as its 
agent, at an agreed price for each day he might act in its ser- 
vice, refused to give him employment in that capacity, without 
notifying him, for the space of two hundred and eighty one 
days, of the withdrawal of his appointment, during all which 
time, he held himself in readiness to serve the Bank. Here is 
a clear case of a contract, sounding in damages, the breach of 
which, can only be redressed by the appropriate action. There 
is, then, no error in quashing the notice, and rendering a judg- 
ment against the plaintiff, for costs. We lay no stress upon the 
rule of interpretation, which requires statutes, giving a summa- 
ry remedy, to be strictly construed, because we think the case 
does not require its aid. 

Let the judgment of the County Court be affirmed. 
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Pui.ips v. Gray, ADMINISTRATOR. 


1. The act of the legislature authorizing “ Executors and Administrators to rent 
at public outcry, the real estate of any decedent, until final settlement of 
the estate” intercepts the right of the heir to enter upon and enjoy the estate of 
his ancestor, in favor of the personal representative of the deceased, until the 
estate is settled. But the statute is prospective in its terms, and cannot have a 
retrospective effect. 


Error to the Circuit Court of Autauga County. 


THIS was an action of forcible detainer, brought by the de- 
fendant in error, before a justice of the peace, to recover the 
possession of a house and lot, in the town of Wetumpka. The 
petition does not state, that the possession of the premises was 
ever in the defendant in error; but the recovery is sought on the 
possession of the defendant’s intestate. The defendant in error 
had judgment before the justice, which, on certiorari to the cir- 
cuit court, was affirmed; from which a writ of error is prosecuted 
to this court. 


Pryor, for the plaintiff in error. 
Pore, contra. 


ORMOND, J.—The right of the defendant in error, to main- 
tain this action, on the possession of his intestate, is attempted 
to be derived from an act of the last legislature, which is to the 
following effect :—* that it shall hereafter be lawful for executors 
and administrators, to rent at public ontery, the real estate 
of. any decedent, until a final settlement of the estate of the said 
decedent is effected, and that the proceeds shall be assets in the 
hands of such executors or administrators.’” 

There can be no doubt, that in all cases coming within the 
purview of this act, after its passage, the right of the heir te 
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enter upon and enjoy the real estate of his ancestor, is intercept- 
ed in favor of the personal representative of the deceased, until 
final settlement of the estate. But can the statute have a retro- 
spective operation, so as to divest the title of the heir and con- 
fer it on the personal representative ? We need not enter on 
the question, whether the legislature had such power, because 
we think they have not exercised it. ‘lhe language of the aet, 
is that, ‘* hereafter,’’ etc. designing, doubtless, to leave vested 
rights upon the footing they then stood, and looking to the future 
for the operation of the act. 

The future isthe appropriate field of legislation; and a statute 
is never allowed to have a retrospective operation, unless clearly 
so expressed: or unless such implication must be made, to give 
effect to the manifest intent of the legislature. But this act, in 
its ¢erms, has the future and not the past, in its view : and no 
reason has presented itself to our minds, why a construction 
should be put on it, different from the one apparent on its face: 
but on the contrary, many reasons exist, making it improper 
that such an act should be passed. 

The decedent in this case, as appears from the record, died 
before the passage of the act; there was, consequently, a descent 
cast on his heirs at law, who succeeded to all the rights of their 
ancestor in the realty, and consequently, to the right to recover 
the possession of the premises sued for, if the possession of the 
ancestor had been invaded. 

It is not necessary now to decide, whether the personal repre- 
sentative of a decedent, would have the right, under this statute, 
to recover the possession of lands, to enable him to rent them: 
and therefore no opinion is expressed on that point. 

Let the judgment be reversed. 
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Mircue tt, Rix, & Co. anv Rix, Ricu, & Co. v. Joun T. Ricu. 


1. Service of process on one of several partners, after the dissolution of the part- 
nership, and a confession of judgment by the one served, will not authorize a 
judgment against the other partners. 


Writ of error to the Circuit Court of Pickens County. 


JOHN T. Rich sued out his writ against Henry H. Mitchell, 
William Rix, George Rix, and Reuben Rich ; describing them, 
as late merchants in trade, doing business under the name, firm, 
and style of Mitchell, Rix & Co. : and against same parties as 
late merchants in trade, under the name, firm, and style of Rix, 
Rich & Co. The writ was served on Reuben Rich only, and 
returned not found as to the other defendants. The same de- 
scription of the parties is contained in the declaration. At the 
first term after that to which the writ was returned, Reuben 
Rich confessed judgment, for a certain sum therein named, as 
debt and damages, and the court, thereupon, rendered judgment 
against ali the defendants, for the amount so confessed by Reu- 
ben Rich. 

The error relied on for reversing the judgment, is, that the 
court erred in giving judgment against the other defendants, on 
the confession of Rich. 


Buss, for the plaintiff in error, submitted the cause without 
argument ; no counsel appearing for the defendant in error. 


GOLDTHWAITE, J.—It is not important to consider, wheth- 
er the allegation, that the defendants were late merchants in trade 
doing business under the name and firm stated, is equivalent to 
an averment that they were late partners ; for without this allega- 
tion, no presumption of partnership can arise; and with it, we must 
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infer what the words evidently import—that the partnership did 
net exist when the writ was issued. In either aspect of the case, 
the same legal consequences ensue. If the defendants were not 
partners at the time of the confession of the judgment, Rich 
had no pretence of authority, to bind the other defendants, In- 
deed the record does not disclose, that he did more than confess 
the cause of action as to himself. The judgment should have 
been entered against him only. 

If one partner is to be considered as authorised to confess judg- 
ment in the name of the firm, (a matter, as to which, we give no 
opinion) it ean only be during the continuance of the partnership: 
and therefore, if the confession had been by Rich, in the name 
of his partners, the judgment would have been erroneous; as the 
dissolution of the firm, must be inferred from the allegation that 
the defendants were late merchants in trade, etc. 

Let the judgment be reversed and the cause remanded, that 
the plaintiff may proceed against Rich alone, or otherwise, as he 
may be advised. 
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Bancrort v. THe Brancu or tHe Bank or THE STATE OF 
ALABAMA, AT MoBILE. 


1. The President pro tem. of the Branch Bank at Mobile, may certify under its 
charter, that a note sued on, is bona fide the property of that Branch. 


Writ of error to the Circuit Court of Mobile. 


CampsELt, for the plaintiff. 
GayLe, for the defendant. 


COLLIER, C. J.—The only question raised by the assign- 
ment of error in this case, is this: can a Pesident pro /empore 
of the Branch of the Bank of the State, at Mobile, certify under its 


charter, that a note sued on, was bona fide the property of that 
Branch. 

By the fifth provision of the fundamental laws, of the bank, 
it is enacted that, ‘* Not less than six of the directors shall con- 
stitute a board for the transaction of business, of whom the Pre- 
sident shall always be one, except in case of sickness or neces- 
sary absence, in which event, the board may appoint for the 
time being a President pro ¢empore. 

The seventh section of the charter gives to the branch bank a 
summary remedy against its debtors, and requires the President 
to make his certificate, that the debt is really and bona fide the 
property of the Branch Bank. [Aik. Dig, 75. ] 

The duties of the President pro tempore, are not expressly 
pointed out. His powers so far as we are informed by the char- 
ter, are not Jess extensive than those of the President, during 
his continuance in office. And as the duties of the President, 
are for the time being, cast upon him, he is competent to the 
performance of all legal acts, pertaining to his official charter. If 
he could not give such a certificate, as the seventh section con- 
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templates, the remedy of the Branch Bank to collect its debts 
by a summary proceeding, would be suspended during the sick- 
ness or necessary absence of the President. We cannot believe 
that the legislature so intended; if they did, the charter does not 
express such an intention. 

We ore of opinion, that the judgment of the Circuit Court is 
correct, and it is therefore affirmed. 





KavENAG#, ADMINISTRATOR V. WEEDON. 


1, W. sold a tract of land in Vrginia to J. while in that State, and promised ort 
his arrival in Alabama, and, asgoon as he obtained his wife’s relinquishment, to 
execute a deed for the land. W. having failed to make a deed, an action was 
brought by the administrator of J., » recover back the purchase money, to which 
W. pleaded the statute of limitations. Held, that the action to recover back the 
purchase money accrued on the death of the wife of W.: that J. was bound t¢ 
take notice of that event, and that from that period the statute would com- 
mence running although W. had not notifed J. of his wife’s death. 


Writ of error to the Circuit Court of Madison County. 


THIS was an action of assumpsit, brought inthe court be- 
low by the plaintiff in error, as administrator of Richard Jones, 
on an instrument of writing of the following tenor: 

Gloster, July, 21, 1823. 

Received of Richard Jones a bond of William A. Rogers, 
amounting at the time of date, to three hundred and sixty two 
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sum of five hundred and‘seventy seven dollars and seventy one 
cents, amounting in all, principal and interest on bond, and the 
above sum in money, to one thousand dollars: being the amount 
paid fora tract of land, his moiety of Matthew’s quarter, lying in 
Matthews county, formerly the property of John C. Marable, 
supposed three hundred and seventy acres, more or less, his moi- 
ety, being one hundred and thirty-five, for which said land I 
am to give a deed, as soon as I arrive in the Alabama State and 
obtain my wife’s relinquishment. It is understood, the said Jones 
is not liable as assignor of the bond of Rogers if not collected. 
WM. WEEDON. 

Toa declaration on this instrument in the usual form, the de- 
fendant pleaded non-assumpsit, and the statute of limitations, and 
judgment was rendered in his favor. 

On the trial in the court below, a bill of exceptions was sealed 
by the presiding judge, from which it appears, that the plain- 
tiff read to the jury the instrument above cited, and proved that 
the plaintiff's wife inherited the land there mentioned from John 
C. Marable—that said Jones, at, and before the date of said in- 
strument, resided in Gloster county, Virgiria, and continued to 
reside there until his death, which took place in 1826—that the 
defendant, at, and before the date of said instrument, resided 
in Madison county, Alabama—that Jones, after the purchase, 
took possession of the said land, and continued to occupy it un- 
til his death, and further proved, that the defendant’s wife died 
in 1825. The plaintiff also read in evidence, an instrument 
of writing to the following effect: As I have sold all my inter- 
est in and to a tract of land in Matthews county, known by the 
name of Matthew’s quarter, late the property of John C. Mara- 
ble, and supposed to contain two hundred and seventy acres, my 
interest being one half, anto Richard Jones, he is hereby autho- 
rized, and empowered by me to have a division of the same, and 
to receive the part that falls to me in right of my wife. 

July 22, 1823, Wn. WEEpon. 

It was proved, that said instrument was executed while the 
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defendant was on a visit in the State of Virginia, and that shortly 
after, he set out for his residence in Alabama, and arrived in 
August, 1823. 

This being the evidence in the cause, the court charged the 
' jury, that if they believed the testimony, it would be their duty 
to find for the defendant, on the plea of the statute of limitations, 
to which charge of the court, the defendant excepted, and now 
assigns for error. 


Hopkins for plaintiff in error—-cited 3 Comyns Dig. 118; L. 
8; 6 ibid, 85; C. 73; Sugdon on Vendors 181, 3 Stewart 178; 
Angell on limitations, 67; 3 Mass. 273; ibid 204; 3 John C. 
Rep. 420. 

McCiwng, contra. 


ORMOND, J.—The material question to be considered in 
this case is, when did the right of action of the plaintiff’s intes- 
tate accrue, for from that time the statute of limitations, which is 
pleaded in bar of the suit, commenced running. The defendant 
undertook by his agreement with the deceased, to convey to 
him a tract of land in Virginia, as soon as he arrived in Ala- 
bama, and obtained his wife’s relinquishment. 

Whatever may have been the right of the deceased to main- 
tain an action for the purchase money, on the neglect or refu- 
sal of the defendant to make the title on demand, during the life 
of Mrs. Weedon, and waiving,the consideration of the question 
whether it was the duty of Weedon, if he designed to protect 
himself by the statute of limitations, to notify Jones of his ar- 
rival in Alabama, it is certain that at her death, as the perform- 
ance of the contract became impossible, the deceased had a right 
of action immediately, and without any act of his against the de- 
fendant, for the purchase money of the land. 

This is not directly controverted by the counsel for the 
plaintiff in error: but he insists that as this fact, was more in the 
knowledge of the defendant than the deceased, that it was his 
duty to notify him of the fact, and that until such notice given, 


the statute would not commence running. 
30 
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It is a settled principle, that when a right is to accrue to on® 
on the happening of an event within his own knowledge alone, 
or better known to him than the one from whom the right is to 
be received, that to entitle himself to demand performance, he 
must give notice that the event has happened: as when A. pro- 
mises to pay 13. a sum of money when B. attains the age of 
twenty-one. As the knowledge of this fact, must be better 
known to J3. than to A. he could not maintain an action against 
A. until he had given him notice that the event had happened, 
on which the payment of the money depended. Conceding this 
principle applicable to this case, can the death of Mrs. Weedon 
be considered an event peculiarly within the knowledge of 
her husband? It is most manifest that such an occurrence is 
one of public notoriety, and must have been known to many 
persons, as well as to her husband. Such an event is usually 
noticed in the public prints—-it is disclosed by the mourning ha- 
biliments of the surviving members of the family, and is the 
subject of general conversation in the neighborhood. It is im- 
possible to say that such an event is peculiarly within the 
knowledge of one of the parties. 

The non-residence of the intestate of the plaintiff in error, 
might have prevented him from acquiring this knowledge, by 
those accidental sources of information which were open to 
those living in the vicinity; but this cireumstance cannot change 
the rule of Jaw. He did know that the title was not made, and 
if in truth he was ignorant of the fact of Mrs. Weedon’s death, 
any enquiry into the reason of the delay, must have resulted in 
information to him of the cause. ‘The delay then, was either 
wilful, or he was grossly negligent of his rights; and either will 
be alike fatal to him. 

As therefore the bar of the statute was complete when this 
action was commenced, there was no error in the charge of the 
court, and its judgment is therefore affirmed. 





JANUARY TERM, 1840. 





Green v. Pyne. 





GREEN V. Pyne. 


1, An attachment may he sued out against one of several partners, witlrout joining 
the others. 

2. An attachment ought not to be quashed, because the articles of personal proper- 
ty levied on, are not specifically described in the sheriff’s return. 

3. An attachment sued out previous to the act of 1837, ought not to be quashed 
because levied on land, as well as personal estate. It may be doubtful whether 
the levy on the land would have any effect, but it is certain that the levy on the 
personal estate, is a good execution of the process. 


Writ of error to the County Court of Sumter County. 


GREEN sued out a writ of attachment against Pyne, descri- 
bing him therein, as one of the late firm of Pyne & Huntington. 
The sheriff’s return shews that the process was levied ‘on all 
the goods, merchandize, and stock in trade of Thomas Pyne, in 


the store, by him heretofore occupied, be‘ng his entire assort- 
ment in trade, estimated at about nine thousand dolJars. Also, 
the store-house and lot, in Gainesville, on main-street, purcha- 
sed by Pyne & Huntington, of John A. Powell. Also, on a lot 
in said town, adjoining to the house and lot and homestead of 
Lyle B. Fawcett. Also, on a house and lot in said town, occu- 
pied by Mr Lee, and adjoining a lot lately occupied by Battaile 
Reynolds.” 

The County Court quashed the attachment, and rendered 
judgment against the plaintiff, for costs. The reasons for the 
motion to quasii, are stated in the transcript, and are as follows: 

Ist. Because the affidavit declares the debt to be due from the 
partners, Pyne & Huntington. 

2d. Because the process was levied on land. 

3d. Because the levy was made jointly with other attachments. 

4th Because, under the levy, the defendant could not replevy. 


Buss, for the plaintiff in error, submitted the case. 
No counsel appeared for the defendant. 





ALABAMA. 





Green v. Pyne. 


GOLDTHWAITE, J.—We are not apprised of the reasons 
which induced the County Court to quash this attachment, unless 
they were those which are stated in the motion of the defendant; 
and none of them are sufficient to support the decision. 

1. A debt due from copartners, is the debt of each one of the 
partners, and each may be severally sued; or, to speak with 
reference to our own statutes, it is lawful to prosecute an action 
against any one or more of the partners: (Aik. Dig. 268:) South- 
wick v. Marr’s executor’s: (2 Porter 351.) As an action can 
be lawfully prosecuted against one partner, there seems to be no 
impediment to suing out process of attachment, whenever the 
requisite affidavit can be made.” It is not necessary to consider 
what the condition of this suit might have been, if the defendant 
had died before final judgment, leaving a partner surviving. 

2. The uncertainty and generality of the description of the 
goods levied on, is no cause for sending the plaintiff out of court. 
If more particularity was wished, the sheriff might have been, and 
would have been compelled, by the court, to amend his return, 
by adding an inventory or schedule. 

3. As the attachment was sued out before the passage of the 
act of 1837, some doubt may exist whether the levy of it on land, 
could have any effect. However this may be, it is certain that 
the levy on the personal estate is sufficient to sustain the attach- 
ment in court; and is a good execution of the process. 

It is not perceived how the defendant could be precluded from 
replevying his goods, either, because this, was levied generally, 
with other attachments: or because lands as well as goods, were 
levied on. In both cases, the goods were replevied. 

Let the judgment of the County Court be reversed, and the 
cause remanded for further proceedings. 
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Eppins v. WILSON. 


1. Where a deposition was taken upon affidavit, that the witness was about to 
leave the State, etc. it cannot be excluded at the trial, by showing that the wit 
ness still resided in the State, about eighty miles distant; for this may be true 
even if he be temporarily absent. It is not necessary that the witness should 
actually change his residence, in order to permit his deposition to be read. 

2. A fraudulent deed is valid, against the party making it, and cannot be defeated 
by a subsequent vendee, whose purchase was conceived in fraud. ll title hav- 
ing passed from the vendor by the first deed, he had none to transfer by the 
second ; and consequently the second vendee, who stands in the same predica- 
ment with the vendor, cannot hold the property as against the party claiming 
under the first conveyance. 

3.. Where, however, the first conveyance was fraudulent, and the second was made 
upon valuable consideration and in good faith, the latter shall prevail. 


THE plaintiff in error brought an action of Z'rover against 
the defendant in the circuit court of Pike, for the conversion of 
certain negro slaves, alleged to be the property of the plaintiff. 

The case was submitted to the jury on the plea of *¢ not guilty,”” 
and a verdict was returned for the defendant. 

On the trial, the presiding judge sealed a bill of exceptions, 
from which it appears, that the defendant offered in evidence, the 
deposition of a witness, which had been taken, on the ground 
that he was about to leave the State. The reading of this depo- 
sition was objected to, because the witness still resided in the 
State, about eighty miles from the place of trial, but the objection 
was disregarded, and the deposition read to the jury. 

The plaintif then introduced a deed for the negroes, alleged 
to have been converted, made by his father, William Eddins, to 
him, in consideration of natural love and affection, and one dol- 
lar—-this deed was dated the 28th September, 1832, and was 
duly recorded—at that time the plaintiff was under the age of 
twenty-one years, and lived with his father. 

The defendant, as evidence of his title, offered a bill of sale 
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from William Eddins, the father to him, in consideration of six 
hundred dollars, dated the 2d October, 1832. Evidence was 
adduced tending to show, that the deeds offered by both parties 
were fraudulent and made to delay creditors. 

Under this state of facts, the plaintiff moved the court to 
charge the jury, that if they believed the bill of sale made to 
the defendant, was fraudulent and void, that the plaintiff was 
entitled to recover, although they might believe the bill of sale, 
under which he claimed title, was also fraudulent, on the ground 
that it was the eldest bill of sale; which charge was refused by 
the court, who charged the jury, that if they believed, from the 
evidence, that the bills of sale offered in evidence, were made 
to delay creditors, that they were both fraudulent and void; and 
if the plaintiff’s bill of sale, was the only evidence of title, 
shown by him, to the property sued for, and that the same was 
fraudulent, the jury should find for the defendant, although his 
bill of sale was fraudulent. ‘To which charge the plaintiff ex- 
cepted, and judgment being rendered in favor of the defendant, 
the plaintiff has prosecuted his writ of error to this court, and 
assigns as causes for the reversal of the judgment of the circuit 
court, the several decisions shown by the bill of exceptions. 


DarGan, for the plaintiff. 
GoLptTuwalre, for the defendant. 


COLLIER, C. J.—By the second section of the act of 107, 
it is enacted that, ‘*if any person who may be a witness in any 
cause, depending in any of the said courts, shall be under the 
necessity of leaving this territory before such cause is to be tried, 
or even before it be at issue, upon oath thereof being made _ be- 
fore any judge or justice of the court wherein the cause is de- 
pending, such judge or justice is hereby empowered to take the 
deposition of such witness, ete.” [Aik. Dig. 126.] 

The suggestion on which the deposition read on the trial, 
was taken, is recognized by the statute as authorizing the ta- 
king of testimony in that manner. And in the absence of any 
thing appearing to the contrary, we must intend, that every es- 
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sential to the regularity of the deposition was observed. This 
being the case, is the mere fact that the witness resided within 
the jurisdiction of the court, at the time of trial, a sufficient 
cause for the exclusion of his evidence? Now, this may be 
true, and the same reason still exist, that influenced the defend- 
ant in taking his testimony. It is not necessary that a witness 
should actually change his residence, in order to permit his de- 
position to be read. ‘The act cited, contemplates no such thing, 
it merely supposes that the witness 7s under the necessity of 
leaving the State, not that he is to remove from it permanent- 
ly. Taking this view as correct, is it not obvious that a person 
may reside at one place and be at another, at the same time. 
It is not pretended that the witness was actually a¢ home, with- 
in the jurisdiction of the court; if such proof had been offered, 
the case would have been different, as it is declared that *¢ all 
depositions shall be considered as taken de bene esse.”? [Aik. 
Dig. 127.] 

In respect to the charge to the jury, it seems to suppose that 
every formality, essential to the validity of the deeds, offered 
by the respective parties, had been observed ; and the only in- 
quiry for the jury was, whether they were not fraudulent for 
matter extrinsic. Both deeds, mus:, in the aspect in which they 
are presented, be regariled as operative against the donor, or ven- 
dor, and the only question is, which is entitled to a preference 
as between ¢he parties in this case. ‘Though the deed to the 
plaintiff may have been executed with a fraudulent intent, still 
it might have been enforced against the party making it. *The 
same may be said of the defendant’s deed—and both are void, 
as against creditors and bona fide purchasers. But there is no 
law which invalidates the first, in favor of a purchaser coming 
after it, who cannot show his purchase to have been made in good 
faith. 

A fraudulent deed then, bzing valid against the party making 
it, cannot be defeated by a subsequent vendee, whvse purchase 
was conceived in fraud. All title having passed from the ven- 
dor by the first deed, he had none to transfer by the second, and 
consequently the second yendee, who stands in the same predi- 
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cament with the vendor, cannot successfully resist a recovery. 
The law, however, is entirely different, if the second purchaser 
can show that the transfer under which he claims, was made for 
a valuable consideration, and in good faith. Then the statute 
of frauds, which avoids every gift, grant, or conveyance of lands, 
tenements, and hereditaments, goods, or chattels, made to de- 
lay, hinder, or defraud creditors, or purchases, would apply with 
all force. But a purchaser who would invoke the aid of this 
statute, must appear to be such, under circumstances, that the 
law will recognize the validity of his purchase. (Aikin’s Dig. 
207.) This conclusion is sustained by the opinion of this court 
in Rochelle v. Harrison. (8 Porter’s Rep. 351.) 

The view taken by the circuit court was induced, we suppose, 
by the influence which the maxim in pari delicto melior est 
conditio defendentis was supposed to exert. That maxim is con- 
fessedly salutary; but it does not reach to a case like the present. 
—A fraudulent vendor, we have seen, cannot avoid his own act; 
and if it were allowable for him to do it indirectly by a subse- 
quent conveyance, equally obnoxious to honesty, it would only 
be necessary for him to commit one act of fraud, to defeat anoth- 
er. But on this point, it is sufficient to say, that the plaintiff 
is entitled to recover, as against one showing no better title than 
himself——that the defendant did not set up a better title, and 
that not being a purchaser, within the meaning of the statute of 
frauds, the defendant cannot sucessfully resist a recovery. 

The consequence is, that the judge of the circuit court erred 
in his charge to the jury-—and the judgment is, therefore, re- 
versed and the cause remanded. 
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Prince & Garrett y. Toe ComMercrAL Banx or CoLumsus. 


1, In an action brought by a corporation, it is not necessary, under the general iss 
sue, to prove its corporate character. 


Error to the Circuit Court of Mobile. 


THIS action was brought by the defendant in error, against 
the plaintiffs in error, as the ucceptors of a bill of exchange. 
Under the issue joined, on the plea of non assumpsit, the plain- 
tiff below had judgment. 

The case is bruught here by writ of error apon a bill of ex- 
ceptions taken to the opinion of the Court, that it was not neces- 
sary for the plaintiff below, to prove the corporate character of 
the bank. 


Duny, for plaintiff in error—cited Lucas v. The Bank of 
Georgia; 2 Stewart 154: 2d Lord Raymond 1532, 8th John’s. 
Rep. 373: 14th ibid. 416: 19th ibid. 300: 7th Wendell 541: 8th 
ibid. 480: 9th Cowan 205: 4th Randolph 573: 2d N. H. 312: 
2d Virg. Cases, 297. 

CAMPBELL, contra—cited Ist Strange 613: 1st Bos, & Puller 
40: 12th Ser. & R. 294: 6th Ser. & R. 12: Ist Porter 386: 
4th ibid. 501: 1st Mass. 452; 3d Pickering 232: 5th H. & J. 
489: 5th Ohio Rep. 286: Wright’s Ohio Rep. 13: 15th Johns. 
208. 


ORMOND, J.—There has been great contrariety of decision, 
on the point presented in this case, and names of equal weight, 
appear to be arrayed on both sides of the question. We must, 
therefore, decide the question on principle. Applying the well 
established rules of pleading to the question, there would not 
appear to be much difficulty in it. There is no rule of pleading 
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more universal, than that, by pleading to the merits, the defen- 
dant admits the capacity of the plaintiff to sue; and no reason is 
perceived why a corporation should be placed on a different 
footing in this particular, from a natural person. The most an- 
cient authorities of the common Jaw do not appear to recognize 
any distinction. Thus, in the case of The Mayor and Burgesses 
of Stafford v. Bolton, (1 Bos. § Pul. 40:) where, on a trial, on 
the plea of not guilty, the court had directed a non-suit, be- 
cause there was a variance between the style of the corporation, 
in the declaration, and the charter which was produced, on the 
trial: on a motion for a new trial, the Court of Common Pleas, 
set aside the non-suit, on the authority of Broke, and the year 
books. Chief Justice Eyre says, ‘If it cannot be denied, that 
this variance might have teen pleaded in abatement, it decides 
this question. ‘The arguments on the part of the defendant, go 
to show that it ought to be in bar. A corporation is a mere 
creature of the crown, having no existence, but what is derived 
from its name. Qn strict reasoning, therefore, I should be in- 
clined to think, that, if a corporation sued by a name which did 
not belong to it, it would be as nothing. In the case of a mistake 


in the name or description of an existing person, having a right 
to sue, it may be pleaded in abatement. But the case in Broke, 
Misnomer 93, seems to put a corporation in the same situation 
with a natural person, as to pleas in abatement, where it is said, 


in an action by a corporation, or a natural body, misnomer of 
one or the other, goes only to the writ: but to say that there is 
no such person in rerum na/ura, or no such body politic, this 
is in bar; for if he be misnamed, he may have a new writ by the 
right name; but if there be no such body politic, or such person, 
ther he cannot have an action: (22d Ed. 4th C. 34.) Here, 
there was a corporation of nearly the same name, and I think, 
therefore, on authorities, that the non-suit was erroneous:’’ 
Rooke, Justice, said «I think we ought not to be more strict, 
than they were in the days of the year books.”? See also, the 
notes of Sergeant Williams, to the case of Miller v. Spateman: 

(1 Saunders 517. ) 
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From this authority, therefore, it would seem that if there be 
no such corporation, the defendant should plead in bar, ned tied 
corporation; or if there be a variance between the true name of 
the corporation, and the one in which the suit is brought, that 
advantage must be taken, by lea in abatement. 

The authorities referred to by the plaintiff, rest for support, 
principally on the case of Henriques v. The Dutch West India 
Company, (2 Lord Raymond 1532); but an examination of that 
case will show, that the point was not decided. It was a writ of 
error from the common pleas. ‘Two errors were relied on; that 
there was no sufficient warrant of attorney, to execute a bail 
bond, upon which judgment had been entered, insthe Common 
Pleas; and that costs were improperly rendered. The ccurt re- 
versed the judgment as to the costs, and affirmed it as to the 
residue. From this judgmenta writ of error was prosecuted to the 
House of Lords, where, in addition to the errors assigned in the 
King’s Bench, it was insisted that no recognizance in England, 
could be given to the Dutch West India Company; for, that the 
law of England would not take notice of any foreign corpora- 
tion: nor could they maintain an action at common law, in their 


corporate name; but must sue, if atall, in the name of the persons 


comprising the company. ‘To this, it was answered, by counsel, 
that the plaintiffs were estopped by their recognizance, to say 
there was no such company; and where an action is brought by 
a corporation, they need not show how they were incorporated. 
But upon the general issue pleaded by the defendants, the 
plaintiffs must prove they are a corporation. Ina note to 
the case, the Reporter says, *‘and upon the trial, Lord Chancel- 
lor King told me, he made the plaintiffs give in evidence the 
proper instruments whereby, vy the law of Holland, they were 
effectually created a corporation there.’”? The judgment of the 
King’s Bench was affirmed. 7 

It is very certain that the point under discussion did not, and 
could not, arise in judgment, either in the King’s Bench, or 
House of Lords. Aud this case is no authoritity in support of 
the position that the plaiutiffs, under the general issue, must 
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prove their corporate character, unless it can be considered that 
the statements of counsel, arguendo, or the loose note of the 
Reporter, as to what Lord King told him took place on the trial, 
in the Common Pleas, can be so considered. 

On reference to the report of the same case in the Common 
Pleas, (1 Strange 612) it does not appear that the point arose in 
the case. We are not informed what the defendants’ pieas 
were. The action was on a covenant to pay money borrowed of 
the Company; and the Report says, that ‘‘upon the trial it ap- 
peared, the money was borrowed at Amsterdam, in Holland, 
and by the covenant, was to be paid in Bank there, and that 
this company had never sued by this name before, or even had 
any particular name given them by any act of the States; but 
upon the dissolution of an old West India Company, it was de- 
clared, that there should be still a general West India Company, 
the members of which should be privileged to trade to the West 
Indies, and that all others should be prohibited. Two points 
were made: Ist. Whether these articles could be sued in Eng- 
land: 2d. Whether this was a good name for the Company to 
sue by; and the court decided in favor of the plaintiff, on both 
points. We are not informed who offered the testimony: wheth- 
er the plaintiff, in support, or the defendant, to defeat the action. 
And it is most certain, that the case does not show that the point 
arose in judgment. Neither are the authorities of those courts 
who have held such proof necessary, always consistent with 
each other. In 8th Johnson’s Rep. 373, the court, in a brief 
note, say ‘‘the rule seems to be, that when a corporation sues, 
they must, at the trial under the general issue, prove that they 
are a corporation.”’ Yet we find, that in the case of The Over- 
seers of the Poor y. Whitman, (15 Johns. 208) the same court 
held, that ‘‘the objection, that the plaintiffs had not proved that 
they were Overseers, was properly overruled. They sue in 
that capacity, and are described as such in the proceedings; and 
this was admitted by the plea of the general issue.”?_ And in the 
case of the Bank of Auburn y. Aikin, (18th Johnson 137) it was 
held, that nu/ tied corporation, was a good plea in bar. And 
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again, in a case between the same parties, (19 Johns. 300) the 
court held, it was not a good plea, on the ground, that matter 
could not be pleaded, which the plaintiff, under the general issue, 
was bound to prove. 

It may be added, that all the analogies in similar cases, are in 
favor of the view iaken by the counsel for the defendant in 
error. Thus, an administrator is not required, under the plea 
of non assumpsit, to prove his authority to sue: (Worsham v. 
Greer, administrator, 4 Porter 441; Williams on Exrs. 1192; 
11 Mass. 313.) So the right to sue, in the courts of the United 
States, is admitted by a plea to the merits; (1 Peters’ Rep. 498.) 
And upon the whole, we are of opinion, that, although some 
courts of the highest authority in this country have held the 
doctrine contended for by the plaintiff in error, the con- 
verse of the proposition is the better law; better sustained by 
authority; more consonant to the philosophy of pleading, and up- 
held by analogous principles. 

In the case of Lucas v. The Bank of Georgia, (2 Stewart 150) 
this court remarked, ‘‘it was certainly a part of the proof of the 
plaintiff below, to make out his right to sue, by adducing evi- 
dence as to a corporate character;”’? but the question before the 
court, was not, whether the plaintiff must make such proof; but 
whether the proof in the cause, was sufficient to establish the 
corporate character of the plaintiff; and as the court held it to 
be sufficient, the other question, as it was not made in the court 
below, and not presented on the record, did not arise. We do 
not therefore, consider the opinion then expressed, to be the 
judgment of the court; and binding as a precedent. 

Our conclusion is, that there is no error in the judgment of 
the court below, and it is therefore affirmed. 
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1. When the plaintiff is allowed to file additional counts to his declaration, after 
the reversal of a judgment in the same cause, it is the exercise of a discretion- 
ary power, which is not the subject of revision in an Appellate Court. 

2. Whenever the cause of action, endorsed on the writ, is a written instrument, the 
plaintiff is authorised to declare in any of the common counts under which the 
written instrument can be given in evidence. 

. When the parties have stipulated the amount of compensation to be allowed to 
the plaintiff for conducting a law suit, and the agreement is void for champerty, 
the compensation thus stipulated for, ought not to be considered by the jury in 
estimating the value of the services actually rendered. 


Writ of error to the Circuit Court of St. Clair County. 


A previous judgment was reversed in this court at a former 


term [7 Porter 48S] and the case was remanded for further pro- 
ceedings. 

After the reversal, the plaintiff was allowed to amend his de- 
claration, by filing two additional counts; one of which is a 
general indebilatus; and the other, a guanlum meruit, for 
work and labor, care and diligence, bestowed by the plaintiff in 


conducting a suit for slander at the instance of the defendant. 
When these additional counts were filed, the defendant craved 
oyer of the writ and its endorsement, and demurred. The de- 
murrer was overruled, and he then pleaded non assumpsil; on 
which issue the case was tried, and a verdict found and judg- 
ment rendered for the plaintiff. 

At the trial, evidence was given of the’services rendered and 
of their value; and a witness stated that he had heard the defen- 
dant say he was to give the plaintiff one half the sum recov- 
ered in the slander suit. The sum recovered of the defen- 
dant in the slander suit, and paid by him, was three thousand 
dollars. The defendant requested the Circuit Court to instruct 
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the jury, “that the plaintiff could not recover, by force of an 
an agreement to pay one half of the damages, which might be 
recovered by the defendant, in his slander suit; and that such 
an agreement constituted no criterion by which the jury could 
assess the damages.’? Whereupon the Circuit Court after re- 
ferring to the testimony of the witness, charged the jury, ‘‘they 
could not make the one-half the damages, testified to have been 
agreed to be paid by the defendant to the plaintiff, the criterion 
of their verdict—that they might give -more or less——but that it 
was a datum by which they might be governed in estimating 
the value of the plaintiff’s services. ‘The defendant excepted 
to this charge. He assigns for error, the permitting the plaintiff 
to file the additional counts to the declaration; the judgment on 
the demurrer, and the charge to the jury above recited. 





W. K. Baycor for the plaintiff in error. 
Josuvua L. Martin, contra. 


GOLDTHWAITE, J.--1. The permission given to the plain- 


tiff, to file additional counts, was a matter entirely within the 
discretion of the Circuit Court, and is not the subject of re- 
vision in an appellate court, as we have determined in several 
cases. 

2. Neither is the question raised on the demurrer, available 
to the plaintiff in error. The common counts are properly ap- 
plicable to all cases where the cause of action grows out of 
a written instrument, the action of covenant excepted; and 
when the endorsement of the writ discloses such a cause of ac- 
tion, the plaintiff is authorised to declare in the common counts, 
if he can give the written instrument in evidence under them. 
An endorsement on the writ, that the action was brought to 
recover s0 much money paid; or far so much due on an account 
stated; or for a sum due for work and labor, would not inform 
the defendant, with any precision, of the cause of action; but 
the endorsement of the written instrument, out of which the 
action springs, conveys the information in a form sufficiently 
precise; and, if the plaintiff chooses, he may afterwards amplify 
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his declaration, so as to avoid the consequences of a misdescrip- 
tion of the instrument sued on, or any defects inherent in it. 

3. The instructions given to the jury, in our opinion, are 
not warranted by the law; and were calculated to mislead the 
jury from the consideration of the proper evidence, to ascertain 
the value of the services rendered by the plaintiff. 

The evidence of the agreement to pay one half the amount 
recovered in the slander suit, ought not to have had any influ- 
ence whatever, with the jury, and was, therefore, improperly ad- 
mitted. Such an agreement was declared to amount to champer- 
ty, when this case was formerly before this court; [7 Porter, 
488] and so the Circuit Court seems to have considered it on 
this trial. This being the effect of the agreement, it was in no 
manner operative. The compensation due to the plaintiff for 
his services in the slander suit, ought to have been ascertained 
precisely, as if no such agreement had ever existed. It was 
proper to show to what extent his services were benficial to the 
defendant, and what fees were customary in similar cases. In- 
stead, however, of leaving the law to the jury, to be determined 
by such principles, the Circuit Court, in effect, informed them 
that the illegal agreement was a circumstance which they could 
consider, and which might aid them in estimating the value of 
the services rendered by the plaintiff. 

If the evidence given to the jury on this subject, was consider | 
ed as a declaration by the defendant of his intention to give the 
portion of the damages mentioned, the verdict ought not to have 
been affected by such an intention; for it is plain the value of 
the plaintiff’s services was neither increased, or diminished by it. 

For the error in this charge the judgment of the Circuit Court 
is reversed, and the cause remanded. 
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Jounson v. CuNNINGHAM. 


1. It is permissible to show by oral evidence that a person was in possession of 
land; but the title cannot be proved by reputation. 

2. Where a party proposes to prove several facts, some of which are admissible and 
others not, the Court is not bound to distinguish between them, but may over 
rule the entire proposition. 

3. A naked trust will not exclude a man from giving evidence ; consequently, 
when a trustee has done no act which affirms the fairness and validity of the 
deed of trust, he may be examined to show it frawdulent. 

4. The mere possibility that a trustee, while acting as such, may have subjected 
himself to liability for a breach of trust, and may, therefore, be interested to de- 
feat the deed, will not make him an incompetent witness—the interest is too re- 
mote and uncertain. 

5. Where a recovery is had against a sheriff, upon a suggestion that he had failed 
to collect an execution, by reason of the want of due diligence, he cannot reim- 
burse himself by a suit against the defendant in execution. Therefore, a person 
having a lien by deed of trust, upon the land of the defendant in execution, upon 
the trial of the suggestion, may be examined, to show that it was subject to the 
execution—his evidence, instead of being in favor of, would be adverse to his 
interest; inasmuch as a verdict would not relieve the land from a liability to satis- 
fy the plaintiff’s judgment. 

6. If a witness can testify to the payment of money from his own knowledge of 
the fact, the production of a receipt in writing (though one eyist) is not neces. 
sary. 

7. An attorney with a mere naked power, cannot delegate his authority to another. 
But where it is indispensable by law, in order to accomplish the end; or it 
is the ordinary course of trade ; or it is understood by the parties to be the mode 
by which the particular business would, or might be done, the authority to ap- 
point an attorney may be implied. 

8. An attorney at law, in virtue of his ordinary powers, cannot delegate his au- 
thority to another, so as to raise a privity between such third person and his prin- 
cipal, or to confer on him as to the principal, his own rights, duties and obligations. 

9. Where the grantor in a deed of trust, executed for the purpose of securing the 
cestui que trust against contingent liabilities, stipulated in the deed, that the 
grantor should retain the possession of the property conveyed, until a liability 
was incurred ; the retention of possession, is no evidence of fraud. 

10. Where it is stipulated in a deed of trust, that the money unappropriated, and 
property undisposed of, after satisfying the purposes of the deed, should be paid 
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over and revert to the grantor, the deed is not thereby made void ; tor the gran- 
tor stipulates for nothing more than what the law would have given him. 


THIS was a proceeding against the defendant, as the sheriff 
of St. Clair. The plaintiff suggested to the circuit court of that 
county, that an exeeution issued on a judgment of that court, in 
his favor, for the sum of two hundred and eighty dollars and 
sixty-two cents, besides interest and cost, was placed in the de- 
fendant’s hands to make the money thereon, by a levy on, and 
sale of, the goods and chattels, lands and tenements, of Robert 
Lawson. That with due diligence he could have collected the 
money on the execution, but by the want of diligence, he had 
failed to collect the same. Notice of the suggestion having been 
served on the defendant, it was submitted to a jury to inquire 
into the alleged default. 

On the trial, a bill of exceptions was sealed, by the presiding 
judge, which embodies much, if not all the testimony in the 
case, but as the assignments of error refer only to parts, and not 
the entire bill, we deem it proper to state only so much as may 
be necessary to a correct understanding of the questions of law 
here examined. 

The plaintiff read to the jury, without objection, the execu- 
tion described in his suggestion, and also an execution issuing 
from the same court in favor of King & Johnson against Robert 
Lawson, both of which, it appeared from endorsement thereon, 
were in the defendant’s hands as sheriff of St. Clair, at the same 
time, and were returned, each, as follows—*‘ no goods or chat- 
tels of defendant’s found in my county, whereof the sum men- | 
tioned in this fi. fa. could be made, or any part thereof; 22nd 
March, 1836.” The plaintiff then offered to prove that the de- 
fendant in the execution read, was in the possession, and reputed 
the owner of the nineteenth section of land, in township eighteen, 
range three, east, (situate in the county of St. Clair,) at the 
time the sheriff had the execution in his hands, which evidence 
being rejected, the plaintiff excepted. 

It was in proof that the defendant in the executions had, pre- 
vious to the recovery of judgment against him, conveyed to 
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Jno. F. Dill, in ¢rus/, the nineteenth section, in township eigh- 
teen, and range three, east, above referred to, together with 
other property, to secure to Joel Chandler, the amount of a pro- 
missory note, made payable to him by the graator, and to en- 
demnify Chandler and one Philip Coleman, against the conse- 
quences of liabilities incurred, and likely to be incurred by them, 
as his sureties. ‘The plaintiff, by his counsel, then introduced 
Dill, to prove that, as trustee, he had, at the instance of Chand- 
ler, advertised the trust property twelve months before the sale 
—that previous to the sale, he had been removed by order of 
court, and had no other agency in the execution of the trust. 
The plaintiff’s counsel, also proposed to prove by the same wit- 
ness, that, at and before the execution of the deed of trust, 
facts and circumstances existed, tending to show that the same was 
fraudulent, which the court ruled to be inadmissible, inasmuch 
as the witness had been the trustee in the deed, but held that the 
witness might testify as to any matter unconnected with the 
creation of the deed. Whereupon the plaintiff excepted, etc. 

The defendant’s counsel then introduced Joel Chandler, one 
of the cesluis que (rust in the deed, from Lawson to Dill, and 
proved by him, that he (the witness) had paid a large amount of 
money, in consequence of his suretyship, as therein provided 
for. ‘To the admission of this testimony, the plaintiff objected, 
but his objection was overruled by the court, and he thereupon 
excepted. The witness further stated, that Lawson had, at one 
time, paid him fourteen hundred dollars, that he (the witness) 
had paid all the demands mentioned in the deed, after judg- 
ment, and had taken receipts of the plaintiff’s attorney’s and 
other officers of court : whereupon the plaintiff again objected 
to the testimony of the witness, and the court ruled that he could 
not testify as to monies paid where receipts had been taken, with- 
out their production. To which the plaintiff excepted, ete. 

It was in proof, from the endorsement of the defendant, (as 
sheriff) on the execution, that it was levied on the section of 
land above described. As an excuse for the omission to sell 
under the levy, the defendant introduced a witness, who deposed 
that William H. Estill, was the agent of the plaintiff’s attorney, 
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and as such, had agreed to postpone the sale and to give the de- 
fendant an indemnifying bond, at or before the next sale day. 
At which time John Doer, the plaintiff’s agent, applied in that 
character, and requested him to sell the land levied on, but the 
defendant refused to sell unless he was indemnified ; which the 
agent refused to do. 

The plaintiff then moved the court to instruct the jury that, 
no agreement made with the agent of the plaintiff’s attorney, 
was obligatory on him, and that if such an agreement was made 
by Estill with the defendant, it was nudum pactum and the 
sheriff had no right to demand an indemnifying bond before he 
would sell the land of Lawson under the levy. Which instruc- 
tion the court refused to give; hut charged the jury, that al- 
though the Jaw did not allow the sheriff to require an indemni- 
fying bond, yet if Estill had made an agreement within the scope 
of his authority as agent with the defendant to give such a bond, 
and there was a failure to comply, the defendant might have re- 
garded it as an abandonmeut of his intention to sell, until the 
sheriff should be notified of the determination of the plaintiff 
to insist upon a sale without a bond being first executed. 

The court was also asked to instruct the jury that, the reten- 
tion of the possession, and use of the property conveyed in the 
deed of trust, for an indefinite period, and the length of time 
stipulated for the advertisement of the time and place of sale, 
were badges of fraud. Whereupon the court charged the jury, 
that they might consider these circumstances as evidence of 
fraud, and that they should find for the plaintiff, unless from the 
entire testimony in the cause they were satisfied of the fairness 
of the transaction—but they should look to all the facts and cir- 
cumstances from which fraud might or might not, be intended, 
and not to the particular objections taken by the plaintiff. 

Further :—the plaintiff moved the court to instruct the jury, 
that inasmuch as Lawson had reserved to himself a maintenance 
or other interest in the property conveyed, the deed was void, 
per se ; which instruction was refused by the court. The plain- 
tiff thereupon excepted to the several instructions given, as well 
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as those refused, and a judgment being rendered upon verdict 
against him, the plaintiff has prosecuted a writ of error to this 
court. 


Baytor, for the plaintiff. 
McCuunge, for the defendant. 


COLLIER, C. J.—The plaintiff insists that the judgment of 
the circuit court is erroneous. First—Because that court re- 
fused to permit John F. Dill, a witness introd@ced by him, (the 
plaintiff ) to testify as to the several matters, which it was pro- 
posed to prove by him. Second—LBecause Joel Chandler, a 
witness for the defendant, was permitted to depose in a manner, 
and to facts wholly inadmissible. TZhird—Because the court 
refused to charge the jury that the agreement made by the agent 
of the plaintiff’s attorney, with the defendant, was void. 
Fourth—Betause the court erred in the several instructions 
given, as well as in refusing those asked, 

First—In the case of Rhea, Conner & Co. v. Hughes, at the 
present term, it was held that the occupancy of land, merely by 
the permission of the proprietor, where the occupant could not 
be regarded as having any interest in, or right to the same, did 
not subject the possession to levy and sale for the payment of 
the debts of the latter. In that case, the occupant was in pos- 
session of a portion of the public lands, by the tacit acquiescence 
of the federal government, and the question was, whether he had 
such an interest as could be sold under legal process. The court 
determined that he had not; but cite without disapprobation, 
Jackson v. Parker, (9 Cow. Rep. 73,) in which it was adjudged, 
that possession is an interest in land, which is bound by a judg- 
ment and may be sold under execution. That possession is such 
an interest in land as may be sold under execution, as a general 
principle, seems to us to rest upon the soundest reasoning. The 
intendment from the fact of possession is, that the occupant has 
an interest of some value, andif the intendment is unauthorized 
in point of fact, it devolves upon him who maintains the nega- 
tive, to show the true state of the facts. In the case at bar, it 
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was not attempted on the part of the defendant, to introduce 
evidence explanatory of the character of Lawson’s possession; 
and the testimony of Dill, if confined to the fact of possession 
would have been clearly admissible. But the proposition of the 
plaintiff to the circuit court, was not merely to prove Lawson’s 
possession by that witness, but also to show by repufasion, that 
he was the owner of the land. This was not permissible ; title 
to real estate in this country, exists not in the memory of wit- 
nesses alone, but §s evidenced by writing, which must be pro- 
duced, or the necessary foundation laid, before parol evidence of 
its contents, can be received. Here ao foundation was laid for 
the introduction of secondary proof,—no effort seems to have 
been made to obtain title papers, and there is no pretence that 
they were lost. It then follows that the court rightfully reject- 
ed the testimony of Dill, so far as it related to the title of Law- 
son to the land. It has been repeatedly adjudged by this court, 
that where a party proposes at the same instant of time to prove 
several facts, some of which are admissibie, and some are not» 
the court is not bound to distinguish between them, but may 
overrule the entire proposition. The bill of exceptions in the 
present case, shows an offer to prove as we have seen, two dis- 
tinct matters, viz: the possession of Lawson, and his title--the 
first of which was admissible, yet being conjoined with the se- 
cond, which was not, the refusal of the court to receive the 
testimony, is no ground of error. 

But the circuit court refused to allow Dill to give evidence 
tending to show that a deed executed by Lawson to the witness, 
(of the land levied on,) in frust, for Chandler end Coleman, 
was fraudulent, unless the disclosure of the witness, should re- 
late to matters wholly unconnected with the creation of the 
deed. 

This decision, by which the testimony of Dill was excluded, 
must have been founded on one of three grounds, viz :—1. on 
the confidental relationship, which existed between Dill as trus- 
tee, Lawson as grantor, and Chandler ant Coleman as ces/uis 
que trust. 2. Because the witness was a party in the creation 
of the deed; or 3. Because he may have been interested in ayoid- 
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ing the deed, as ke would, thereby, relieve himself from all lia- 
bility for a breach of trust. 

1. The first ground is nct well founded in law: ‘confidential 
communications between an attorney, sclicitor, or counsel anda 
client, or one who advises with either of them, upon profession- 
al business, are not to be revealed at any period of time. But 
this privilege does not apply to the cases mentioned, where the 
attorney, solicitor, or counsel, knew the fact sought to be elicited 
before he was addressed in his professional character ; or where 
he has made himself a party to the transaction; or where he is 
questioned to a collateral fact, within his own knowledge, or to 
a fact which he might have known, without being entrusted as 
attorney in the cause, But it is needless to consider exceptions 
to the rule we have stated, since the rule itself, can have no ap- 
plication in the present case. (See Wilson v. Rostall, 4 T. R. 
759,) in which Alr. Justice Buller limits it to attorneys, solici- 
tors and counsel, and regrets that it had not been extended to 
medical gentlemen, (Peake, N. P.C. 77. 


2. It has been held, that a party cannot be heard to avoid a 
deed ab inilio, by which he has granted and conveyed, or pro- 
fesses to grant or convey property. The operative words of the 
deed imply a warranty, and a covenant for quiet enjoyment, on 
the part of the grantor, and therefore, he cannot be examined as 
a witness, to overturn and invalidate the title granted by the 
deed: (Marr v. Ward; 2 Atk. Rep. 228: 2 Bla. Com. 295: 
Plowd. Rep. 434: 1 Co. Rep. 176: 8 Co. Rep. 158. But this 
principle is not applicable to a mere trustee, who does not un- 
dertake to convey, but receives a legal title from the grantor, 
that he may execute the trust created by thedeed. It is not in 
general, indispensible to the right of the trustee to act, that he 
should join in the deed. If he were to assume the execution of the 
trust, he would be liable for a breach of duty, to the same extent, 
as if he had executed the deed. It is however, usual, and the 
better course, for the trustee, to join in the deed, as written 
proof is thus afforded, of the extent of his undertaking; but the 
bare fact of his doing so does not estop him, in a case in which 
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he has no interest, from giving evidence of facts, either to sus- 
tain, or defeat the deed.~ A naked trust, shall not exclude a man 
from being a witness. (Willis on Trustees 227; and cases cited: 
10 Law. Lib.) If he were a party to the suit at law, the law 
would be otherwise; but in equity, he might even then be ex- 
amined as a witness by leave of the court, which is granted in 
such cases, as a matter of course. (See Man v. Ward, 2 Atk. 
Rep. 228.) In the case before us, the trustee did no act, which 
affirmed the fairness and validity of the deed from Lawson to 
himself, and consequently is not precluded from showing it to 
be fraudulent. 

3. In order to disqualify a witness on the ground of interest, 
it must appear that he had a legal and fixed interest. (Stockham 
v. Jones and others; 10 Johns. Rep. 21.) To show a witness in- 
terested, it is necessary to prove, that he must derive a certain 
benefit from the determination of the cause, one way or the oth- 
er. A remote or contingent interest, affects his credit only. 
(Falls & Smith v. Belknap; 1 Johns. Rep. 491: Peterson v. Wil- 
ling, e¢ al.; 3 Dall. Rep. 508: Phelps v. Hall; 2 Tyler’s Rep. 
399.) In Carter v. Pearce, (lL Term. Rep. 163,) it was held 
that the bare possibility of an action being brought against the 
witness is no objection to his competency. ‘To the same effect, 
is Stewart v. Kip. [5 Johns. Rep. 256.] And Phillips, in his 
treatise on evidence, [1 vol. 40] remarks, “it may be laid down 
as a general rule, that executors in trust, trustees, and agents, 
are not incompetent, merely on the ground of their liability to 
action.” See, also Goss v. Tracy [1 P. Wm’s. Rep. 287:] 
Goodtitle v. Fowler [1 Doug. Rep. 140:] Betterson v. Brom- 
ley [12 East. Rep. 250 ] From this view, it results, that the 
possibility that Dill may, while acting as a trustee, have subjec- 
ted himself to liability for a breach of trust, and may, therefore, 
be interested to defeat the deed, will not make him an incompe- 
tent witness. The interest is too remote, and uncertain. 

Neither of the grounds then, which we suppose to have i. 
fluenced the Circuit Court in rejecting the testimony of Dil! 
sustain its decision, and consequently, it is erroneous. 





JANUARY TERM, 1840. 257 





Johnson v. Cunningham. 





We are aware that the case of Wilson y. Wilson, [1 Dess. 
Rep. 230.] is adverse to the conclusion we have attained; but our 
best reflections satisfy us, that, that case is not defensible in prin- 
ciple; and examination has shown us, that it is not sustained by 
the authorities cited to support it. 

Second: Chandler was certainly a competent witness for the 
defendant, to show that Lawson had no title to the land levied 
on: he could not be prejudiced, or benefitted, by any verdict the 
jury might haverendered. If the plaintiff fail to recover of the 
defendant, he may, notwithstanding, subject the land to his ex- 
ecution, if the transfer by Lawson was fraudulent. And if the 
defendant be charged with the payment of the plaintiff’s execu- 
tion, he cannot reimburse himself by a sale of the land; for, by 
a recovery against him, the judgment will be satisfied; and no 
execution can issue thereupon, at his instance: Nor could he re- 
cover in an action for money paid, laid out, and expended; the 
circumstances under which his liability as sheriff would be incur- 
red, and the payment made, not being such, as to imply a pro- 
mise of re-payment. [2 Starkie 92-’3-’9: Weakley v. Brahan 
& Atwood; 2 Stewart’s Rep. 500 ) 

In the bill of exceptions it is stated, that the court ruled, that 
Chandler could not testify as to moneys paid, where receipts 
had been taken, without producing them; but that it was not ne- 
cessary io produce the judgments he had satisfied. Whereupon, 
the judgments in favor of Barr, Auchincloss & Co. and Parkman, 
were shown, together with the attorneys receipts for the same, 
amounting to one thousand four hundred and thirty and eighty- 
eight hundredth dollars; to which opinion of the Court, the 
plaintiff excepted. If a witness can testify to the payment of 
money from his own knowledge of the fact, the production of 
a receipt, has been held not to be necessary: (Adm’rs of Wig- 
gins v. Adm’rs of Pryor; 3 Porter’s Rep. 430.) It is needless to 
inquire whether the Court erred in determining it was not ne- 
cessary to produce the judgment, inasmuch, as the defendant did 
not avail himself of the decision, but brought the judgment into 
court as evidence. 

33 
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Third: One who has a bare authority from another, to do an 
act, must execute it himself, and cannot delegate his authority to 
another; for being a confidence, or trust, reposed in him personal- 
ly, it cannot be assigned toa stranger, whose ability and integ- 
rity might not be known to the principal: or, if known, might 
not be selected by him, for sucha purpose. But there are cases 
in which the authority may be implied; as where it is indispen- 
sable, by law, in order to accomplish the end; or it is the 
ordinary custom of trade; or it is understood by the parties to be 
the mode in which the particular business would, or might be 
done. (Story on Agency, 14, 16.) Taking the law to be as we 
have stated, and it follows, that an attorney at law, in virtue of 
his ordinary powers, cannot delegate his authority to another, 
so as to raise a privity between such third person, and his princi- 
pal; or to confer on him, as to the principal, his own rights, du- 
ties and obligations, And if there was any thing inthe nature 
of the employment, from which a delegation of authority might 
be implied; or to show that it was contemplated by the parties, 
it should have been shown by proof. In the absence of such 
evidence, it is clear, that the agreement of the agent of the plain- 
tiff’s attorney, could not bind the plaintiff: and the court should 
have instructed the jury that it was void. 





Fourth: In refusing the instructions asked, and in giving those 
excepted to, we are of opinion that there is noerror. The re- 
tention by Lawson, of the possession of the property conveyed 
by thedeed to Dill, was not the slightest evidence of fraud. It 
was, in fact, stipulated by the deed, and was entirely in harmony 
with its terms. Atthe time the deed was executed, the note 
of Lawson to Chandler, had not become due, and the cesfui’s gue 
trust, had not been required to pay for Lawson, any thing on 
account of their suretyship; and it was entirely proper, that the 
grantor, should have been permitted to retain the possession of the 
property conveyed, until he was in default, or the ces/ui’s gue 
trust were likely to injured. The instruction asked for, which 
supposes, that Lawson reserved to himself a maintenance, or other 
interest out of the property conveyed, was founded upon a mis- 
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conception of the deed. He reserved nothing but what the law 
would have given him; viz: so much of the money, or property, 
as might have been left, after satisfying the purposes of the deed. 
But for the reasons already stated, under the first and third 
grounds taken by the plaintiff, the judgment of the Circuit Court 
is reversed, and the case remanded. 


Harais v. Davis. 


1. Where the wife of D. filed a bill in Chancery for divorce and alimony, on thé 
ground among others, that the husband was alunatic; and the Chancellor made 
an order, allowing a thousand dollars per annum, for the support and mainte- 
nance of herself and children; the husband being afterwards restored to sanity, 
and the bill dismissed, held, that an action of assumpsit would lie against the 
husband, to recover a sum of money, due for the tuition of the children, on a 
contract made by the wife, pending the bill in Chancery. 


Error to the Circuit Court of Franklin county. 


THIS action of assumpsit was brvught in the court below, by 
the present plaintiff, against the present defendant, in which the 
defendant had judgment. The following facts were admitted 
on the trial of the cause: That the account which was for the 
boarding and tuition of the defendant’s children was correct; 
that the wife of the defendant, sometime during the year, 1837, 
filed a bill in Chancery against her husband (the defendant,) for 





260 ALABAMA. 





"Harris v. Davis. 

divorce and separate maintenance; alleging that her husband 
treated her with cruelty, and was a non compos mentis, and in- 
competent to take charge of her children, and prayed that the 
guardianship of her children, (for whose boarding and tuition 
this suit is brought,) might be given to her, on the ground that 
the defendant was incompetent to the charge; and that an allow- 
ance be made for their maintenance: That the Chancery Court, 
by an order in the chancery suit, made an allowance to the wife, 
of a thousand dollars per annum, until the final hearing of the 
cause; for the maintenance of herself and her ehildren, above al- 
luded to: That in accordance with this decree, the defendant’s 
wife lived separate and apart from him, with her children; and 
during the time, contracted the account sued for. An execution 
issued for the separate allowance to the wife, but was not col- 
lected, because the defendant and his wife came into court, and 
dismissed the bill, for divorce and separate maintenance. 

Upon these facts, the plaintiff’s counsel moved the court to 
eharge the jury, that the ‘defendant was liable to the plaintiff, for 
the amount of the account thus contracted; which charge the 
court refused, and charged the jury, that, if the account sued on, 
was contracted by the wife, after the allowance made by the 
Chancellor, and between that time, and the time that the defen- 
dant and his wife lived together again, that the husband was 
not liable for the amount of the account. 

To the refusal to charge, and to the charge as given, the plain- 
tiff excepted, and now assigns thé same as error. 





Nook, for the phaintiff in error. 


ORMOND, J.—This case js distinguishable from the case of 
Westmoreland v. Davis, decided at the present term of this 
Court, in this, that if the plaintiff cannot maintain this action, he 
is without remedy; as it is very certain, that an action will not 
lie against the wife of the defendant, after the restoration of the 


husband to sanity, and the consequent dismissal of the bill for a 
separate maintenance. 
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There is, however, a clear moral obligation, on the part cf the 
defendant, to pay for the boarding and tuition of his children; 
and such being the case, he would be liable, on an express pro- 
mise, to pay the debt, in a court of law; and it would seem to 
follow, that as in equity and good conscience, he ought to pay 
a debt incurred for his benefit, under the sanction of an order of 
the Court of Chancery, that Chancery would enforce its per- 
formance. Such being the case, I think this action, which is in 
the nature, in many respects of a suit in equity, may be main- 
tained, from the necessity of the case; as otherwise, there would 
be a failure of justice, which would be a reproach to our law. 
No good reason can be assigned for turning the plaintiff round to 
file a bill in Equity, where the rule of decision, and the reason 
for granting the relief, must be the same, as in the action of as- 
sumpsit. 


Let the judgment be reversed, and the cause remanded. 
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1, In summary proceedings, under the act of 1826, [Aikins’ Digest, 174, § 76} 
against the securities of a sheriff, the sheriff is a necessary party; and unless the 
Notice is given to him, no judgment on motion, can be had against the securities. 


Writ of error to the Circuit Court of Walker County. 


MOTION for judgment against the defendants, as the securi- 
ties of Hudson, late sheriff of Walker county, for the amount 
of an execution collected by the sheriff, and not paid to the 
plaintiff. The notice alleges, that diligent search had been made 
to find the sheriff, in order to demand payment of the sum col- 
lected by him, but he could not be found; and the plaintiff then 
avers his readiness to prove that the sheriff has fled from the 
country. 

The defendants demurred to the statement made by the plain- 
tiff, and the Circuit Court gave judgment sustaining the demur- 
rer. ‘This judgment is assigned as error, and the only question 
made, is, whether the plaintiff can have a summary judgment 
against the securities of a sheriff when the principal is not a 
party. 


Rice, for defendant in error. 


GOLDTHWAITE, J.—The proceedings in this case are com- 
menced under the Ist section of the act of 1826, [Aikin’s Dig. 
174, § 75] but cannot be supported, because the sheriff himself 
is not a party, or served with notice. The act provides that 
notice shall be given to the sheriff, and judgment may then be 
rendered against the sheriff and his security, or any, or either of 
them. The fact, that the sheriff has fled from the State, and be- 
yond the reach of process, will not authorise the Court to pro- 
ceed in a summary way against his securities. It is possible 
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that the plaintiff has no other remedy than a suit on the bond, 
under the circumstances disclosed, in which the averment, that 
the sheriff has fled, may be a sufficient reason to excuse the 
omission of a special demand for the money collected. We 
are not, however, authorized to extend the statute by construc- 


tion, to cover acase evidently not within its provisions. 

It has never been supposed, that the securities would be liable 
for the penalty given by the statute, in the event of the sheriff’s 
death, before demand and notice of the motion; nor can we 
perceive any reason, why they should be charged with it, in a 


case where he has absconded. loth cases are alike without the 
statute; and however just it may be, that the securities shall be 
held responsible for the acts of their principal, in all cases what 
ever, it is plain that they can be liable to penalties, only in the 
manner prescribed by law. 

Let the judgment be affirmed. 
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Patrerson ef als. vy. GRACE. 


1, The County Court may revise on appeal, the judgment of a justice of the peace, 
rendered against a constable and his sureties, upon a notice alleging that the 
former had failed to execute a writ of capias ad satisfaciendum, theretofore 
placed in his hands, at the suit, &c. 

2. Though the statutes in respect to the subject, do not authorise the rendition of 
a judgment against a constable and his sureties, on notice and motion for failing 
to “‘execute” a ca sa, yet as cases taken from’ a justice of the peace, to the 
County and Circuit Courts, are to be tried de novo, it is allowable toa plantiff to 
employ in the statement, he may file on appeal, the grounds of his motion. 

3. A judgment against a constable and his sureties, for a failure to return final pro- 
cess, must be limited to the amount for which the same issued, with interest 
thereon from the date of the judgment to the time of making the motion, together 
with the costs of the motion. 

. Where, on an appeal from a justice of the peace, the amount in controversy 
exceeds twenty dollars, the case must be tried by a jury; unless the mode of 
trial is waived by the form of pleading, or otherwise. 


THIS was a proceeding commenced by the defendant in er. 
ror, before a justice of the peace of Wilcox, against Patterson, 
as constable, and Rosser and Forniss as his sureties, upon an al- 
Jegation that Patterson had failed to execute a capias ad salis- 
faciendum theretofore placed in his hands, at the suit of the 
defendant in error, against James Hanks, 

Upon the return of the summons, the justice of the peace 
rendered a judgment against the constable and his sureties, for 
nineteen and sixteen one-hundredth dollars, besides costs of suit; 
and thereupon issued an execution, which was levied upon the 
property of Patterson, who replevied the same, by executing 
a forthcoming bond with Holley and Hobbs as his sureties; which 
being returned ‘forfeited,’ the justice of the peace thereupon 
issued an execution against all the plaintiffs in error. 

The plaintiffs, Patterson, Rosser, and Forniss, then presented 
their petition to the judge of the County Court, for a writ of 
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certiorari to remove the case with the proceedings therein; into 
that court; which being granted, and the case certified accordingly, 
the defendant in error, filed his statement against Patterson, 
Rosser, and Forniss, stating the judgment against Hanks; the 
receipt of the ca sa by Patterson; his failure to execute and re- 
turn it, and the suretyship of Rosser and Forniss. 

To the statement there was a demurrer, which being over- 
ruled, the defendants below pleaded ‘‘not guilty,” and issue 
was thereupon joined. 

The case being called for trial, the defendants below, previous 
to demurring, moved the court to quash the proceedings; which 
motion was overruled. The demurrer being considered, was 
also overruled, and a judgment for twenty-one and ninety-eight 
one hundredths dollars in damages, besides costs, rendered against 
Patterson, Rosser, and Forniss, as also against Holley and Hobbs, 
sureties in the forthcoming bond. 

To review this judgment, a writ of error is prosecuted to this 
court, and it is here insisted that the County Court erred: 

First. Because that court had no appellate jurisdiction of the 
case, and did not sustain the motion to quash. 

Second. In overruling the demurrer to the statement. 

Third. In rendering judgment against Patterson and the 
sureties in his official bond, when Patterson alone should have 
been proceeded against. 

Fourth. In rendering judgment for the amount of the ca sa, 
with éen per cent. damages, and interest and costs thereon. 

Fifth. In rendering a judgment against Hobbs, who was not 
a party before the court. 

Sixth. Because the County Court rendered a judgment with- 
out the intervention of a jury. 


Procror, for the plaintiff. 
No Covunset appeared for the defendant. 


COLLIER, C. J.—By an act passed in 1822, it is provided 
that appeals shall lie from justices of the peace, to the respective 
Circuit or County Courts, under the same regulations as thereto- 
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fore prescribed by law, for taking appeals to the Circuit Courts. 
(Aik. Dig. 261.) Again, it is enacted that the judges of the 
County Courts, within their respective Counties, shall have full 
power concurrent with the power of the judges of the Circuit 
Courts, to grant writs of cerdiorari and supersedcas returna- 
ble to the County Courts, under the same regulations now in 
force, relative to granting the aforesaid writs by judges of the 
Circuit Courts, (Aik. Dig. 246.) Here is a clear delegation to 
the County Courts, of the right to revise the judgment of jus- 
tices of the peace, either on appeal or by certiorari. 

But it is possible that in questioning the appellate jurisdiction 
of the County Court, the plaintiff would be understood as insisting 
that the justice of the peace had no original jurisdiction, of the 
case, stated in the notice, and that the primary jurisdiction, 
if vested in any triounal, pertains to the Circuit or County 
Court. 

The act of 1824, [Aik. Dig. 175] authorities the plaintiff, in 
an execution issued by a justice of the peace, to give notice to 
the constable or his sureties, and move for a judgment against 
him or them, before the justice of the peace, for failing to re- 
turn the execution, or to pay over the money collected on the 
same. And a statute passed in 1834, gives a similar remedy 
against a constable and his suretics, fora failure to make the mo- 
ney on an execulion, before the return day of the same. [Acts 
of Legislature commencing its session of 1833 

By an act of 1829, [Aik. Dig. 176] the Circuit or County 
Court is invested with the jurisdiction, to try on notice and mo- 
tion, a suggestion against a constable and his sureties, that the 
constable’s return on an execution is false; or that he has failed 
to make the money on the same, as with due diligence he might 
have done. These are all the legislative acts relating to the 
subject. 

Neither of these statutes embrace the grounds of the motion 
as disclosed in the notice, and but for the great indulgence ac- 
corded to proceedings before justices of the peace, it would have 
been the duty of the County Court to sustain the motion to 
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quash. But the act of 1819, [Aik. Dig. 261,] in aid of that 
jurisdiction, declares that in cases of appeal from judgments of 
justices of the peace, the court before whom such appeal shall be 
brought, shall proceed to try the same, according to the justice 
and equity of the case, without regarding any defect in the war- 
ant, capias, summons, or other proceedings of the justice of 
the peace before whom the same was tried. This court has al- 
ways given to this statute, a liberal construction, in advancement 
of its object, [Perry v. Brown, Ala. Rép. 55; Smith & Hill v. 
Cobb, 1 Stewt. Rep. 62; McGrew v. Adams & Elliot, 2 Stewt. 
Rep. 507; Thomson v. Pierce, 3 Stewt. Rep. 427; Morrison, 
Administrator, v. Morrison, 3 Stewt. Rep. 444; Hager v. 
Thompson, 2 Porter’s Rep. 48.] 

Though the statutes cited do not authorise the proceeding 
against the constable and his sureties, for failing to ‘*execute”’ 
aca sa, yet as the court was to try the case de novo, on an issue 
to be made up, at, or before the trial; and the defects of the 
warrant are not to be regardec, it was competent for the defend- 
ant in error, to have amplified in his statement, the ground of 
his motion. ‘This was done, and the statement alleges with suf- 
ficient particularity, the delivery of the ca sa to Patterson, its 
amount, date, &c., the suretyship of Rosser and Forniss, and 
the refusal to execute and return the casa. It was needless to 
have alleged the failure to ‘¢ execute”’ the process, the failure to 
return it, being recognized as sufficient, yet the employment of 
this term can, at most, be regarded as surplusage, and was nota 
proper cause of demurrer. The County Court, then, did not 
err in refusing to quash the proceedings before the justice of the 
peace or to sustain a demurrer to the statement. 

We cannot ascertain from the judgment whether the plaiatiffs 
were, by the judgment of the County Court, charged with Zen per 
cent. damages on the amount of the execution, in addition to 
interest. If they were, that court mistook the law, for the 


statute is very explicit in declaring, that a judgment for a failure 
to return final process, shall be rendered against the constable and 
his sureties, for the amount for which the same issued, with in- 
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terest thereon, from the day on which the judgment was render- 
ed, to the day of making the motion, together with the costs of 
the motion. [Aik. Dig. 175.] 

The sum claimed by the defendant in error, it appears as well 
from the judgment of the County Court, as from other parts of 
the record, exceeded twenty dollars. In fact, the parties them- 
selyes seem to have so considered it, or an issue was very unne- 
cessary. This being the case, a judgment could not have been 
regularly rendered without the intervention of a jury, [ Aik. 
Dig. 260] unless that mode of trial may be regarded as waived, 
by not asking for it. 

The County Court also erred, in giving a judgment against 
Holley and Hobbs, neither of whom were parties to the case in 
that court. 

The consequence is that the judgment is reversed, and the 
case remanded. 


GazzamM, Hearp & Wrage vy. THe Bank or Mosite. 


1. On a demurrer to evidence, where it is manifest the merits of the cause has not 
been tried, this court is not compelled to render a final judgment, but may, in its 
discretion, remand the cause that a venire facias de novo may issue. 

2. On a motion by the bank for judgment, the certificate of the President of the 
Bank, that the note sued on, is bona fide the property of the Bank, is necessary 
to give the court jurisdiction of the case, but cannot be used for any other pur- 
pose, or looked to by the jury as evidence. F 


Error to the County Court of Mobile County. 


THIS was a motion in the court below, by the bank, for judg- 
ment against the plaintiffs in error, as makers of a promissory 


~ 





JANUARY TERM, 1840. 





Gazzam, Heard & Wragg v. The Bank of Mobile. 





note, to S. Andrews, for four thousand seven hundred and twen- 
ty dollars. 

An issue being made between the parties, and a jury impan- 
nelled, the plaintiffs below produced and read the certificate of 
the president of the bank, that the note sued on was the pro- 
perty of the bank. The plaintiff also produced the note on 
which the motion was founded, and offered to prove that it was 
endorsed in blank by S. Andrews ; but it was not permitted to 
be proved and the endorsement was not read to the jury. 

This being all the evidence, the defendant below, demurred 
to the evidence, and the plaintiffs joined in the demurrer. The 
court rendered judgment for the plaintiff below on the demur- 
rer; from which the defendants prosecute this writ of error, and 
now assign for error the judgment of the court on the demurrer 
to evidence. 


CampsE Lt, for plaintiff in error—-relied on the case of Lee 
& Langdon v. The Bank of Mobile, (S Porter, 119.) 
GAYLE, contra—cited Gibson & Johnson v. Hunter, 2 Henry 


Blackstone, and Wainwright v. Moore, 1 Hall’s Superior Court 
Reports, to show that the court should not render final judgment 
against the defendant in error, but should remand the case, as 
the merits of the case had not been tried. 


ORMOND, J.—-This case has been twice argued before this 
court, and has received from us a patient consideration. 

But two points have been made— 

1. Was the judgment of the court below, on the demurrer, 
correct. 

2. Has this court power to award a venire de novo in a case 
like the present, or is it bound to render such judgment as the 
court below should have rendered. 

Both of these points were considered by this court, in the 
case of Lee & Langdon v. The Branch Bank (8 Porter, 119.) 
We are thoroughly satisfied, that the decision in that case, on the 
first point, is correct. The stress of the argument in that case, 
as in this, was, that the certificate of the president of the bank, 
could be looked to by the jury, to show that the legal title to the 
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note was in the bank. It is, however, most certain, that the 
certificate of the president of the bank, is not evidence for any 
purpose, nor can it be considered as before the jury. Itis made 
necessary by the charter of the bank, to prevent the abuse of this 
summary remedy by the bank, being used as an instrument by 
individuals, for the recovery of theirdebts. It is necessary that 
it should be produced to the court, to give the court jurisdiction ; 
that object accomplished, it can have no other effect. 

As the note was not payable to the bank, it could derive a 
legal title to the instrument, only by proof of an endorsement, 
and without such proof, it could maintain no action at law, in its 
own name, upon the note. “This proof the bank offered to make; 
but on motion of the plaintiffs in error, the evidence was exclud- 
ed. In this aspect of the case, had the cause been tried by a 
jury, it would have been the duty of the court, to have instruct- 
ed the jury, as in case of non-suit, that, as the plaintiff had not 
proved a legal title to the note, he could not maintain any action 
on it ina court of Jaw ; and as the court are by this proceeding 
substituted for the jury, it follows, that the judgment on the de- 
murrer, should have been for the defendants below. 

Is it the duty of this court, now to render such judgment as 
the court below should have rendered ; or may we not, in our 
discretion, remand the cause and award a venitre facias de novo? 
If it can be done, it is most manifest that the latter course will 
subserve the purposes of justice: whilst the former will afford a 
most pregnant example of justice stifled under the forms of law. 

There was not, in truth, in this case, after the endorsement of 
S. Andrews was excluded, any fact for the jury to try—-there 
was no fact in evidence, upon which the demurrer tothe evidence 
could operate; and it would seem to follow, that in such a case, 
a demurrer to evidence should not be allowed, or at least, that 
the opposite party should not have been required to join in the de- 
murrer. 

It is then a case in which there was no evidence, and in which 
no fact or legal conclusion has been ascertained ; and in such a 
case it is manifestly proper to award a venire facias de novo. 
In the great case of Gibson & Johnson y. Hunter, 2 Henry 
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Blackstone, in which there was a demurrer to evidence, the 
House of Lords referred to the judges several questions; two of 
which were “whether on this record any judgment can be 
given ?"’ and ‘in case no judgment can be given, what ought to 
be the award ?”’ 

The answer of Chief Justice Eyre, in the name of all the 
judges, was to the first :--** that we conceive that no judgment 
can be given. The examination of the witnesses has been con- 
ducted so losely, or this demurrer has been so negligently fram- 
ed, that there is no manner of certainty in the facts, on which 
any judgment can be founded.’? The answer to the other ques- 
tion was “ that there ought to be a venire facias de novo. —The 
issue joined between these partics has, in effect, not been tried.” 

Can it not, with great propriety, be said, that the issue between 
the parties in this case, has not been tried. In the case cited, 
the evidence was “lose and indeterminate”? and therefore the 
judges could not determine it; but where there is no evidence at 
all, it is manifest no conclusion can be attained. 

The case of Wainwright v. Moore, 1 Hall’s Superior Court 
Reports, is considered an express authority in fayor of remand- 
ing this case. 

In that case, the plaintiff having proved certain facts rested 
his cause, and the defendant demurred to the evidence. The 
court held, that the evidence was not sufficient to maintain the 
plaintiff ’s action, and the question was, whether a final judgment 
should be entered for the defendant, or a venire facias de novo 
be awarded. The court refused to render final judgment for the 
defendant, on the ground, that **it was evident that the whole 
merits of the plaintiffs’ case, had not been disclosed.’ The 
judge giving the opinion of the court, adds~—** I think that it is 
competent for us, in the exercise of our discretion, to send the 
case 1o another trial ; the purposes of justice would not be sub- 
served by giving a peremptory judgment on this record.”’ 

It would be difficult to distinguish the case just cited, from the 
one at bar; but if there be any difference it is, that it is not as 
strong as the present case. In this, it appears that the bank 
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offered in the court below, to make the proof, the want of which 
is now alleged as a reason for giving a final judgment on the 
record; but on motion of the defendants below was, by the 
court, for some reason which does not appear on the record, pre- 
vented from so doing, whilst, in the case cited from Hall’s Re- 
ports, the defect of proof appears to have arisen from an inad- 
vertence of the plaintiff himself. 

But the strong, and plain reason for remanding this cause, is, 
that in fact, there has been no trial of the issue between these 
parties; and the case is analagous to the finding of an immaterial 
issue by a jury; in which the constant practice is (except in some 
few extreme cases where judgment non obstante verediclo is 
rendered) to direct a respondeat ouster. 

We are, therefore, fully satisfied that both, on principle and 
authority, it would be wrong to render a final judgment on this 
record. 

This is in opposition to the’ decision of this court in the case 
of Lee & Langdon v. The Branch Bank (8 Porter, 119); and that 
case, So far as it directed a final judgment to be entered, is over- 
ruled. 

We are not to be understood, that, this court cannot direct 
final judgment to be rendered on ademurrer to evidence. Where 
the whole merits of the case is disclosed, it would undoubtedly, 
be the province and the duty of this court to render such judg- 
ment, as the court below should have rendered. But this court 
has a discretion, where it is manifest that such is not the case, to 
send the cause to another trial. Such should have been the 
judgment of this court in the case of Lee & Langdon v. The 
Branch Bank, and we hasten to ecrrect the error committed in 
that case. The case was one of small magnitude—this point 
was very briefly argued, perhaps not at all, and did not receive 
from the court that deliberate examination we have since given 
it. We are gratified to learn that no material injury has result- 
ed from it. 

Let the judgment be reversed and the.cause be remanded, with 
directions to the court below to award a venire facias de novo. 
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Briss, ADMINISTRATOR OF Lewis v. SmitH, ADMINISTRATOR 
or YANCEY. 


1. By the statute of uses, the possession of the vendor is transferred to, and be. 
comes the possesion of the vendee, co-intanti with the execution of the deed of 
conveyance. 

. It isno defence to an action on a note given for the price of land sold, and con- 
veyed with covenants of warranty, that the vendor died in possession of the land, 
and that the legal title to it was in another person, at the time of the sale. 

. So long as the conveyance exists, and the vendee is not evicted from the lands 
conveyed, he is precluded, in the absence of fraud, from disputing the title of the 
vendor. 


Writ of error to the Circuit Court of Sumter county. 


ACTION of assumpsit, to recover the amount of a promissory 
note. No plea appears in the transcript of the record; but the 
cause was tried by a jury, as on issue joined. Verdict and 
jadgment for the plaintiff. 

The defendant gave in evidence, a deed from John Yancey, 
the plaintiff’s intestate, to Moses Lewis, the defendant’s intes- 
tate, John C. Whitsett, Daniel Green, and Christopher C. Scott, 
for the south half of the S. W. quarter of section 20, in town- 
ship ten north, of range eighteen east, with covenants of warran- 
ty, dated 30th July, 1835; also, a patent for the same, to one 
Nock-ae-tubba, dated 3d November, 1837: thus showing para- 
mount title inhim. Evidence was also given, tending to show, 
that the note sued on, was given by Lewis to Yancey, in con- 
sideration of the purchase of the said land; and that Yancey 
died in possession of it. 

On this state of facts, the Circuit Court instructed the jury, 
that the failure of title under the deed, was not a defence to the 
action, under the circumstances stated, there being covenants of 
warranty. To these instructions, the defendant excepted, and 
assigned for error, that the Circuit Court ‘erred, in giving this 


charge to the jury. 
35 





274 ALABAMA. 





Bliss, Administrator of Lewis v. Smith, Administrator of Yancey. 


Erwin, for the plaintiff in error—insisted that there was no 
title whatever in the vendor, and therefore, there was a total 
failure of the consideration for which the note was given: this 
was more especially the case, as the possession was never given 
to the vendee; but remained in the vendor, at the time he died. 
He cited, and relicd on, Christian v. Scott, (1 Stewart 490:) 
Peden v. Moore: (1 Stewart & Porter, 71:) and Watson v Jor- 
dam, (3 ibid. 92.) 


Morpry, contra. 


GOLDTHWAITE, J.—1. Much stress has been IJaid on the 
circumstance of the vendor’s remaining, and dying, in the posses- 
sion of the land sold and conveyed; but this is not so important 
as the counsel for the plaintiff in error considers it; because the 
possession of the vendor is in all cases, transferred to the vendee 
eo instundi with the execution of the conveyance, by the statute 
of uses; (Aik. Dig. 94, § 37.) 

2. This being the operation of the statute, the entire argu- 
ment fails; for the authorities cited, are conclusive to show, that 
the want of title is no defence, where the possession remains 
with the vendee. 

But the defence attempted in this case, does not make out a 
failure of title. ‘The patent may have veen issued to Nock-ae- 
tubba, and yet no covenant of Yancey be broken: Nock-ae-tubba 
may have conveyed to Yancey, with covenants of warranty, in 
which event, the former would be esfopped by his deed, from 
disputing the title of the latter. 

3. We consider it as clearly settled, that a vendee, who is not 
evicted from the lands sold, cannot dispute the title of his ven- 
dor, in any case, where he claims under an executed conveyance, 
in the absence of fraud. 

The reason of this rule is founded in the obvious policy, of not 
permitting one, at pleasure, to disavow a title which he has ad- 
mitted, by receiving a conveyance founded upon it; and be- 
cause a court of law, cannot place the parties in the condition they 
were in, when the conveyance was executed. 

Let the judgment be affirmed. 
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. An application for the continuance of a cause, addresses itself to the discretion 
of the court, and a decision upon it, cannot be revised by an appellate tribunal. 

. Quere. Is not a deposition admissible as evidence, although not certified “under 
the seal” of the commissioner, as directed by the commissiun. It certainly is, 
if the commission does not require such a certification. 

. The possession of a bill by the drawee, after its maturity, is prima facie evidence 
of payment. 

. Whenever a merchant sends goods to the order of his customer, duly directed 
by the usual mode of conveyance, he is entitled to be paid for them, unless he 
failed to comply with some instruction which has occasioned a loss to his customer. 


THE defendants in error declared against the plaintiff, in the 


County Court of Wilcox, for money had and received, laid out 
and expended, work and labor done, goods, wares, and merchan- 
dize, sold and delivered, and an account stated. 

The plea of non assumpsit, with other pleas, being inter- 
posed by the plaintiff in error, an issue was made up, and sub- 
mitted to a jury. On the trial, the presiding judge sealed a bill 
of exceptions, from which it appears: Ist. That a motion for a 
continuance, at the instance of the plaintiffin error, was over- 
ruled by the court: 2d. That the court permitted a deposition, 
taken at the instance of the defendants in error, to be read to 
the jury, notwithstanding it was not certified under the seal of 
the commissioner: 3d. That the court decided, that the posses- 
sion of certain bills of exchange, by the defendants in error, 
drawn by the plaintiff on them, was evidence of payment by 
them: 4th. That bills of lading, signed by the clerks of certain 
steamboats, for goods shipped by the defendants in error, to the 
plaintiff, in pursuance of his orders, were sufficient to charge 
him, though there was no proof of actual delivery to the plaintiff, 
or at the point of destination. 
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The plaintiff here, assigns for error, the questions of law, 
arising upon the bill of exceptions. 


Proctor, for the plaintiff. 
Epwarps, tor the defendants. 


COLLIER, C. J.—-It has been repeatedly held, that an ap- 
plication for the continuance of a cause, addresses itself to the 
discretion of the court, and is to be determined by a proper re- 
gard to the circumstances of the case, and the character of the 
application. And this discretion, whether wisely, or unwisely 
exercised, can never be revised in an appellate tribunal. There 
is nothing, it is believed, in our statutes or rules of court, in 
regard to continuances, which should induce us to adopt a differ- 
ent conclusion. 

2. The commission under which the deposition was taken, 
does not direct its certification, under the seal of the commis- 
sioners. After requiring them to take the answers of the witness, 
to the interrogatories, and cross-interrogatories, the commission 
proceeds as follows: ‘‘and his testimony, so taken as aforesaid, 
together with the commission, and the interrogatories, and cross- 
interrrogoatories, thereunto appended, you will transmit under 
your hand and seal, directed to the clerk of the County Court 
of Wilcox, &c.”” The direction, here, obviously relates to the 
envelope, which is to enclose the commission, and deposition, and 
is intended to prevent alteration, and to guarantee that the testi- 
mony of the witness, when it reaches the court, shall be, what he 
deposed on the examination. To this end, the commissioners 
or the commissioner, who may act, are required to seal it up, 
and transmit it under their hands. But we are not sure, that 
the objection would have been well taken, even if the commis- 
sion had contained the requisition, the plaintiff’s counsel! had sup- 
posed it does. Neither of our statutes prescribing the manner 
in which depositions are to be taken, require, that the commis- 
sioners should attest the genuineness of the examination, by 
certificate under their hands and seals; and if a clerk thinks pro- 
per to insert in a commission, such a direction, it may well be 
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questioned whether its observance would be regarded as essential, 
or if a certificate, under the hand alone of the commissioner, 
would not be quite sufficient. But as this question does not 
arise upon the record, we decline its decision. 

3. Asthe drawee of a bill, is not entitled to its possession be- 
fore payment, we think it clear that the possession after maturity, 
is prima facie evidence that it has been paid. But if this pre- 
sumption is not founded in truth, it is competent for a party 
interested, to show the fact to be otherwise. The possession 
of the bills by the defendants, were not evidence in themselves, 
to show an indebtedness by the plaintiff in error, but they might, 
and we presume did prove, that they were not in funds of the 
plaintiff to meet his bills. 

4. We must suppose, in the absence of any thing to the con- 
trary, that the bills of lading referred to, in the bill of exceptions 
were regularly proved; that the steamboats took lading for the 
place, whither the plaintiff in error directed consignments to be 
made. After the defendants had placed the articles ordered by 
the plaintiff, on boats, with a proper direction, it must be unim- 
portant to them, so far as their interest is concerned, whether 
they were received or not. It is not pretended, that they insured 
their safe delivery. Whenever a merchant sends goods to the 
order of his customer, duly directed, by the usual mode of con- 
veyance, he is entitled to be paid for them, unless he has failed 
to comply with some instruction, which has occasioned a loss to 
thecustomer. It is not pretended, in this case, that the defend- 
ants have disregarded any instructions of the plaintiff; in fact, 
the bill of exceptions itself, negatives such an inference. 

There is no error in the points presented, and the judgment 
of the County Court is therefore affi:med 
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1. Where a new trial is granted to the defendant, unless the plaintiff remits all the 
damages assessed by the jury, except three hundred dollars, the Court stating on 
the record, that ‘‘all over that sum is considered to have been assessed, for the 
corn mentioned in the declaration. If the plaintiff remits, it is understood that 
no part of his remaining damages is for the corn sued for.” And the plaintiff 
does, in pursuance of the order, remit all the damages except three hundred dol- 
lars, he may afterwards maintain an action, for the value of the corn thus remitted. 

2. The statute of this ,State relating to awards, does not affect the right of sub- 
mitting to award, as regulated by the common law; but merely gives to awards 
thus made, an effect which they had not at common law. 

3. A verbal submission to abide by the award of arbitrators, is valid; and an award 
made pursuant thereto, will be binding, if the authority is not revoked before the 
award is made. 


Error to Perry Circuit Court. 


THE defendant in error brought, an action of érover, in the 
Circuit Court of Perry, against the plaintiff, for the conversion 
of a quantity of corn in a crib, and for five stacks of fodder. 

The case was submitted to the jury, on issues made up on the 
pleas of ‘*not guilty,” and “former recovery.” 

On the trial, the presiding Judge, sealed a bill of exception, in 
which the following facts appear, viz: the plaintiff in error ofler- 
ed in evidence, under the plea of ‘former recovery,” a record 
of the proceedings and judgment in an action of assumpsit, 
theretofore brought and determined, in the Circuit Court of Per- 
ry, wherein he was defendant, and the defendant in error was 
plaintiff. From that record, it appeared, that the defeudant in 
error declared for, and recovered, on account of certain corn, 
fodder, and cotton, promised to be paid him by the plaintiff ia 
error, in consideration of his services as overseer, for the year 
1834. The plaintiff proposed to prove, that the corn, on account 
of which, the recovery was had, was the identical corn, the 
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conversion of which was charged, in the present action. To the 
admission of all which, the defendant objected; on the ground, 
that at the term, when the action of assumpsil was tried and de- 
termined, the plaintiff in error, moved the Court for a new trial; 
on the ground, among others, that the verdict of the jury was 
contrary to law and evidence. The court ordered that a new 
trial be granted, unless the plaintiff (now defendant in error) 
remit all his damages but three hundred dollars; stating upon 
the record that all over that sum is considered to have been as- 
sessed, for the corn mentioned in the declaration. If the plaintiff 
remits, it is understood, that no part of his remaining damages is 
for the corn sued for. In pursuance of this order, as shown by 
the record, the defendant in error did remit all the damages re- 
covered, except three hundred dollars, and that the damages re- 
mitted were on account of the corn. The objection of the de- 
fendant in error, to the introduction of the evidence offered, was 
sustained by the court, because of the terms of the order on the 
application for a new trial, and the remit/itur, thereunder en- 
tered. 

In the course of the trial, a witness introduced on the part of 
the defendant in error, proved that, previous to the commence- 
ment of this suit, he aud another person had been selected as 
arbitrators, to settle certain differences between the parties, in 
relation to corn, cotton and fodder, agreed to be given by the 
plaintiff in error to the defendant, for his services as an over- 
seer, in the year 1834; with liberty to choose an umpire, in the 
event of their disagrement; that the submission was verbal, and 
that the witness, and the other person first selected, proceeded to 
arbitrate the matters of difference, but could not agree; where- 
upon, Allen Craig, was selected by them, as an umpire; who, 
in conjunction with the arbitrators, made a verbal award, and 
decided that the plaintiff in error, should pay to the defendant, 
the sum of eighteen dollars per month, in full for his services, 
during the time he was plaintiff’s overseer, in the year 1834; 
and this sum was to be paid, in lieu of the corn, cotton, and fod- 
der, which their agreement contemplated. 
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The witness further stated, that the arbitrators were not sworn, 
and no witnesses were introduced: that they went on the plan- 
tation of the plaintiff in error, and examined, in the presence of 
the parties, the corn, cotton and fodder, that had been made 
thereon. That after the submission, and while the arbitrators 
were engaged settling the matters submitted to them, and before 
any award was made, the defendant in error teld them, that he 
would nos be satified, unless he got what he was to have, by the 
terms of the written agreement. The witness further states, that 
the parties, in making the submission, agreed to be bound in the 
same manner, as if the arbitrators were sworn: And also, that 
the corn, which was in part, the subject of the arbitration, was 
the same, for which a recovery was sought in this case. 


The court charged the jury, that an award made by order of 
court, or by submission in writing, would be binding on the 
parties; but an award, under a verbal submission, was not obliga- 
tory upon the parties, unless afterwards assented to: That in 
this case, supposing the facts stated by the witness to be true, 
they should be regarded only, as an attempt to compromise, and 
that having failed to effect it, to the mutual satisfaction of the 
parties, the plaintiff below, was not bound, unless his subsequent 
assent was shown: To all which, the plaintiff in error excepted, 
and a verdict and judgment being rendered against him, he pro- 
secutes a writ of error to this court: and here, the decisions and 
opinions of the Circuit Court, as shown by the bill of exceptions, 
are assigned for error. 


Erwin, for the plaintiff in error, 
GRAHAM, costra. 


ORMOND, J.—On the application of the defendant below, in 
a previous suit between the parties to this suit, the court order- 
ed a new trial to be granted, unless the plaintiff in that case, 
who was also the plaintiff below, in this, would enter a reméé- 
titur, as to a part of his recovery in that action. The order of 
the court was to this effect: ‘*That unle’s the plaintiff (now de- 
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fendant in error) remit all his damages but three hundred dollars, 
let a new trial be granted; which is done on the ground, that 
all over that amount is considered to have been assessed for the 
corn mentioned in the declaration. If the plaintiff remits, it is 
understood tiat no part of his remaining damages is for the corn 
mentioned in the declaration,” 

Pursuant to this order of the court, the plaintiff remitted all 
his damages but three hundred dollars; and the question is, 
whether the remz/i/ur so entered, will preclude the plaintiff be- 
low from maintaining this action, which is brought for the value 
of the corn. 

It is a settled rule of law, that no one shall be permitted to 
litigate the same matter twice. Ifthe question be submitted to 
a jury, no matter how insufficient the evidence may have been 
to maintain the issue, no action can afterwards be brought for 
the same demand. The question in such cases always is, wheth- 
er the matter in controversy was a part of the plaintiff’s demand 
in the former suit, and submitted to a jury. (Brockway v. 
Kinney; 2 Johns. Rep. 210: Seddon v. Tutpot; 6 Term. Rep. 
607.) 

This case, however, differs from the common question of a 
former recovery. Here, there is no doubt thatthe matters con- 
troverted in this suit, were submitted to the jury, who tried the 
former suit between the same parties: but the order of the court, 
directing a new trial to be granted, unless the plaintiff remitted 
all the damages which the jury rendered for the present cause 
of action, certainly places this question in an entirely. new aspect. 

The reason of the rule, above stated, fails entirely in such a 
case as the present; for surely, the remiftifur entered, by di- 
rection of the court, is entitled to the same weight, as the vol- 
untary entry of a nodle prosequi, before a verilict. 

It may be said, that the remif/iiur was the voluntary act of 


the party making it; but we consider, that, in effect, it was done 

at the instance of the defendant, in the first case. By his appli- 

cation for a new trial, he impliedly, in advance, consented to 

Such terms, as the court should impose. The court direct a 
36 
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new trial to be granted, unless the plaintiff remits that portion of 
the recovery, of which{we must presume, the defendant had 
complained. It is added, by the court, “if the plaintiff remits, 
it is understood that no part of his remaining damages, is for the 
corn mentioned in the plaintiff’s declaration.” 

To permit the plaintiff in error now to say, that there has been 
a former trial of this cause, would be doing the greatest injustice; 
and as no authority has been produced, sanctioning such a prin- 
ciple as the one now contended for, we are constrained to think, 
that the law is correctly laid down by the Circuit Court, that 
under the circumstances, the remifdi/ur forms no bar to this ac- 
tion. 

But in deciding, that there could not be a verbal submission to 
arbitration, of a matter not in litigation, the court erred. 

It is probable that the court, in its judgment, was influenced 
by our statute relating to awards: (Aik. Dig. 31.) A submission 
to award, at common law, may be either by “word or deed,”’ 
(Bacon’s Ab., title, Abitrament and Award,) and we are very 
clear, that it was not the intention of the Legislature, in the act 
referred to, to abolish, or in any manner to interfere with 
awards at common law. The manifest object of the Legislature, 
was to encourage the settlement of controversies, in this cheap 
and friendly mode, by giving an effect to an award made in the 
mode pointed out by the statute, which it would not have at 
common law; but no conceivable reason can be assigned, why 
the Legislature, should have deprived the citizen of his right, to 
settle a controversy by arbitration, in the mode known to the 
common law. 

The charge of the court, therefore, ‘that a verbal submission 
to abide by the award of arbitrators, was not binding, unless as- 
sented to, after the award was made,”’ was wrong. The charge 
should have been, that, if the jury believed, from the evidence, 
that there was a submission entered into by the parties, to abide 
the award of arbitrators, touching the matter in controversy, in 
this suit, the award made, pursuant to such submission, there be- 
ing no reyocation of the authority previous to the making of 
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the award, was binding on the parties thereto, although such 
submission was nofin writing, but merely verbal. 

It is true, that an award may be impeached for matters dehors 
the submission; such, for example, as gross misconduct in the 
arbitrators; fraud; want of notice of the time of making the 
award, &c. No question of that kind appears to have been 
raised upon this award, in the court below. 

For this error, the judgment must be reversed and the causg 
remanded for further proceedings, in conformity with this 
opinion. 


COLLIER, C. J. dissentiente—1. It is not necessary, in or- 
der to perfect the bar to a second action, that the plaintiff should 
actually have recovered what was sought by the first ; ort hat a 
judgment recovered in the first, should have been satisfied. If 
it appears from the declaration, that the subject of the second 
action could have been adjusted by the first, and that the same 
proof might have been, and was adduced, the bar is complete. 
A recovery ina former action, apparently for the same cause, is 
only prima facie evidence that, the matters litigated in the sub- 
sequent action, have been tried; but is not conclusive. Thus in 
Seddon v. Tutpot, (6 T. R. 607,) which was an action of 
assumpsit for goods sold, there was a plea of former recovery, 
and a replication that the promise in the last suit was not the 
same promise, for the non-performance of which, a sum of mo- 
ney was recovered in the former action. Upon the trial it ap- 
peared that the former suit was upon a promissory note, and for 
goods sold; and upon the execution of the writ of inquiry, the 
plaintiff not being prepared with proof, as to the goods sold, took 
an inquisition for the amount of the note only, and brought a 


new suit for the goods sold. Upon these facts the court of 
King’s Bench ruled that the former recovery was no bar. 

In Brockway v. Kinney (2Johns. Rep. 210,) the plaintiff de- 
clared for work and labor in burning three hundred bushels of 
lime. The defendant pleaded non assumpsit, and gave notice 
that he should prove, that the plaintiff had before sued him for 
the same matter, and had recovered. On the trial, it was proved 
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that the plaintiff had, ina former action, declared on a promissory 
note, and also for the sameé work and labor, and that the jury, 
after hearing the allegations and proofs of the parties, found a 
verdict for the plaintiff, to the amount of the note. One of the 
jurors in the former cause, then testified that the jury found a 
verdict on the note, and had nothing to do with the lime. The 
jury in the subsequent suit, having found a verdict for the plain- 
tiff, it was insisted on error, that there had been a former recov- 
ery for the same cause. The court held, that the plea was sub- 
stantially of a former trial for the same cause, and was a good 
bar; for the plaintiff declared each time for the same cause of ac- 
tion. It was not shown, that the plaintiff abandoned the charge 
for buring the lime, before or at the trial. That charge, of 
course, went to the jury on the first trial, and took its chance 
with them, If they did not allow it, for want of sufficient proof, 
or for any other cause, it was the plaintiff’s misfortune. The 
verdict must be considered as conclusive between the same par- 
ties, in regard to the same matter ; otherwise it would, in effect, 
be permitting one jury, to review the decision of another. If 
the plaintiff, at the first trial, had not chosen to hazard a verdict, 
he should have entered a nolle prosequi on that charge, or con- 
sented to a non-suit. 

In the case at bar, the defendant in error, in the former suit, 
submitted to the jury the several matters embraced in his decla- 
ration, and obtained their verdict for the same cause, for which 
the present action is brought. Upon motion for a new trial, on 
the ground that the verdict was contrary to law and evidence, 
the court ordered that a new trial be granted, unless the defend- 
ant in error remit all his damages but three hundred dollars ; 
—the court considering the excess to have been assessed for the 
corn mentioned in the declaration, and stating that if he remitted, 
that no part of the damages should be understood to be given 
for the corn. It is possible that the court, in thus framing the 
order awarding a new tria!, intended to prevent the verdict from 
operating as a bar to a subsequent action for the corn, the defen- 
dant in error having failed to sustain that part of his demand. 
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But was it competent for the court thus to interfere with the 
finding of the jury ? By what data could it be ascertained that 
the jury did not find their verdict upon what they thought suf- 
ficient evidence in regard to the corn, excluding in their estimate 
of damages, the other items of the demand in the declaration ? 
If they did, and such an inference is sustained by possibilities, 
is it not obvious, that the defendant in error, by failing to enter 
a nolle prosequi before trial, as to the corn, received a verdiet 
in the former suit, which he must otherwise have lost. The 
jury returned ageneral verdict, without expressing what sum they 
assessed for each item of the demand; and it cannot be admitted 
that the court should, on an application for a new trial, have 
done this, so as to prejudice the rights of either party. But the 
order of the court has that effect, if it be operative; for the 
right of the plaintiff to avaii himself of the trial, as a bar, be- 
came perfect, as soon as the jury returned their verdict, and could 
not be destroyed without his consent, by any subsequent order of 
the court, short of setting aside the verdict entirely. 

It was competent, as we have seen, for the defendant to have 
entered a nolle prosequi, as to a part of his demand, before trial: 
but it was not allowable after having proceeded to trial, and ob- 
tained a verdict, then to enter a remzétlitur as toa part, and bring 
another action. There was nothing obligatory in the order of 
thecourt; the defendant had his option, either to remit, or submit 
his case to another jury: by adopting the former part of the al- 
ternative, he consented to waive a trial, and in my judgment the 
former trial and verdict operates a complete bar to the present 
action. 

By adopting a different form of action, a party cannot avoid 
the effect of a former trial. The true test (as it was ruled in 
Kitchen v. Campbell, 3 Wils. Rep. 304.) by which it may be 
determined whether a former verdict and judgment is a bar, is, 
whether the same evidence, will support both actions. It seems 
not to have been contended in the circuit court, that a recovery 
could not have been had for the corn, in the action of assumpsit 
—the court placing the rejection of the evidence, on the ground 
alone, that after the former trial, a new trial was awarded, unless 
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the defendant in error would remit all damages on account of 
the corn, and the entry of the remifditur showing that those 
damages had not been paid to him. 

It is not intended to intimate, that a conditional order for a 
new trial is not regular, asthere can be no doubt of its regularity 
if assented to. I only desire to be understood as saying, that the 
order made in the former suit, cannot impair the defence set up 
in the present case, 

There can be no doubt, the pleas interposed by the plaintiff in 
error, will admit the defence on which he relies. In assumpsit 
and trespass on the case, as usually understood, proof of a for- 
mer trial, or a former trial and recovery, is clearly admissible, 
under the general issue of non assumpsit, or not guil/y. And 
that such proof may be given under the general issue in trover, 
seems necessarily to follow from analogy—but this point need 
not be determined, as there is a special plea in the record, adapt- 
ed to the proof. ‘ 

2. In respect to the right of parties, to adjust their difference 


by a verbal submission to arbitration, independent of our statutes 
upon the subject, I concur in the views expressed by my bro- 
ther Ormond. And I will merely add, that the question, wheth- 
er the submission was withdrawn previous to the award of the 
arbitrators, addressed itself to the jury, and should have been de- 
termined by them under the direction of the court. 
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Stone v. Gover. 


1. Where the vendee gives his bill single, payable at a day certain, for the price 
agreed to be paid for a tract of land, and the vendor agrees to convey title to 
the land sold, within a reasonable time; it is no defence at law, to an action on 
the bill, that the vendor has failed and refused to convey. 

. The breach of the vendor’s stipulation to convey, does not necessarily rescind 
the contract of sale. The vendee can either enforce a specific performance in 
equity, or sue at law for the damages sustained, 

3. An agreement to convey title to land, within a reasonable time after the sale, is 
not a condition precedent; nor is it necssary to be performed, to enable the vendor 
to sustain an action on a bill single, given for the purchase money, payable on a 
day certain. 

. If the vendee receives and retains the possession of lands sold, he will not, at 
law, be permitted to set up a fraud in the sale, as a defence to an action on a 
bill single, given for the purchase money. 

. Whether fraud is a defence, at law, to an action for the price agreed to be paid 
on the purchase of lands, which have been conveyed by the vendor, is yet an 
open question in this State. 

. If a defendant pleads non assumpsit to an action of debt, on a bill single, and 
issue is joined, he will not be permitted to urge this mis-pleading, to avoid the 
judgment. 

. When the declaration alleges the instrument sued on, to have been made by 
two persons, one of whom only is before the court as a party, it is unnecessary 
to prove the execution of the instrument, by the one who is not sued. 


Writ of error to the Circuit Court of Talladega County. 


ACTION of debt on a bill single, executed by George W. & 
Isaac Stone, dated 4th January, 1836, payable on or before the 
Ist January, 1837. Suit was instituted against both obligors, but 
was afterwards discontinued as to George W. Stone, who was 
not served with process. 

Pleas 1. That the bill single, was made and delivered, in con- 
sideration that the plaintiff would convey, within a reasonable 
time thereafter, the title to a certain tract of land, to the said 
George W. Stone; the defendant avers, that the said reasonable 
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time has long since elapsed; and that the said plaintiff has failed 
and refused to make such conveyance; wherefore, the considera- 
tion for which the bill single was made, has wholly failed. 

2d. That the bill single, was executed by the defendant in 
consideration, that the plaintiff at the same time, had made sale 
of acertain tract of land, of which the defendant then received 
the possession, which he has ever since retained; that at the sale 
of the said tract of land, the plaintiff represented and declared 
to the defendant, that he had a good and sufficient title to the 
Jand, when in fact, he then had no right or title, nor had he at 
the time of pleading, any right or title to the same; and that 


the plaintiff had full knowledge of his want of title, when he 
made the said representation to the defendant, and so he says 


that the plaintiff defrauded him. 

3d. Non assumpsit. 

The plaintiff demurred to the two pleas, first pleaded, and 
joined issue on the third. The Circuit Court sustained the de- 
murrer, At the trial, the bill single, described in the declaration, 
was offered in evidence, without any proof of its execution, by 
George W. Stone. The defendant resisted its introduction, 
without such proof, as the declaration averred the bill single was 
executed, as well by George W. Stone, as by himself. The 
court overruled the objection, and the defendant excepted. 

The errors assigned are, that the Circuit Court erred in sus- 
taining the demurrer to the first and second pleas; in proceeding 
to trial on the issue of non assumpsit, and in admitting the 
bill single as evidence without proof of its execution by George 
W. Stone. 





CuitTow, for the plaintiff in error. 
Wa. B. Martin, contra. 


GOLDTHWAITE; J.—The reasoning of the court, in the 
case of Wade v. Killough, (3 S, & P. 431) is very adverse to 
the first plea pleaded by the defendant, and it would be a decisive 
authority, if the first were similar. In that case, the title was to 
be executed on the same day on which the note given for the 
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purchase money, was to be paid, and much stress is laid on the 
fact, that possession was given and retained by the purchaser. 
But here, the title was to be conveyed within a reasonable time 
after the contract of sale; while the purchase money was agreed 
to be paid at a day certain, which might be much beyond the 
period, at which the purchaser could have required the seller to 
convey the title; and the record gives no information respecting 
the possession; at least, none which can be used in the conside- 
ration of the first plea. 

It is very questionable, whether any extrinsic circumstances 
can be resorted to, in the construction of a contract, where there 
is no ambiguity in the contract itself; however this may be in 
general, it is certain, that in this case, no aid can be drawn from 
such circumstances, as none are disclosed by the pleadings or 
proof. The plea insists, that the consideration of the single bill 
has entirely failed, from the omission and refusal of the plaintiff, 
to make a conveyance of the title within a reasonable period af- 
ter the contract of purchase. It is not pretended, that a formal 
recision of the contract has taken place, unless such is the conse- 
quence of the breach of the plaintiff’s stipulation. 

2. We think it very clear, that a recision of the contract does 
not necessarily follow as a consequence, of its non performance, 
by either party. The record shows nothing more, than an 
omission and refusal by the plaintiff, to convey the title within a 
reasonable period; and for this breach of the contract, the defen- 
dant was entitled to his action at law; or, if authorized by the 
circumstances of the case, he could have prosecuted his bill in 
equity, to compel a specific performance, or to procure a recision 
of the contract. 

3. The facts, disclosed by the plea, do not make the convey- 
ance of title a condition precedent, to be performed before the 


payment of the money due by the single bill. could be right- 
fully demanded; because the time was not fived when the con- 
veyance was to be made, and therefore, the case is within the 
precise letter as well as the spirit of the rule laid down by 
Sergeant Williams, (1. Saunders, 220, note 4;) who says, (when 


37 
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treating of the subject of dependent and independent conditions) 
‘sif a day be appointed for the payment of money, or a part of 
it, or for the doing of any other act, and the day is to happen, 
or may happen before the thing, which is the consideration of 
the money, or other act to be performed, an action may be 
brought for the money, or for not doing such other aet, Sefure 
performance: for it appears that the party relied upon his remedy, 
and did not intend to make the performance a condition prece- 
dent: and so it is when no ¢ime is fixed fur the performance of 
that which is the consideration of the money or other act.”” See 
also Young v. Triplet, (5 Littell, 247.) 

The facts disclosed by the plea, do not show a failure of the 
consideration for which the bill single was given, and therefore, 
there was no error in sustaining the demurrer to it. 

4. The question raised by the second plea, is so entirely with- 
in the decision of this court, in the case of Christian v. Scott, 
(1. Stewart, 490) that we deem it unnecessary to examine it; 
for if it is conceded, that the fraud is sufficientiy alleged and 
shown, it is now well settled, that the vendee will not be per- 
mitted, at law, to set up this defence to an action for the pur- 
chase money, so long as he retains possession of the lands sold. 
We do not consider the ease of Christian v. Scctt, as conflicting 
with the subsequent case of Wade v. Kellough, (3 S. & Porter, 
431,) and Pitts v. Cottingham, (MSS. January Term, 1839.) 

It may be remarked that neither of the cases cited, present 
the question, whether a contract for the sale of lands can be 
rescinded, without the aid of a court of equity, when the con- 
veyance of title has been executed. It 3s, perhaps, unnecessary 
to add, that the question is yet open, and cannot properly be de. 


termined, until a case involving it, shall arise. 

6. The defendant cannot be permitted, in accordance with the 
course of decisions in this court, to complain that the issue of 
non assumpsit was submitted to, and tried by the jury. This 
error, if it be one, was caused by his own act, in pleading an 
improper plea; and without the issue, the case would have been 
undefended. The submission of the case to the jury, on this 
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issue, could not prejudice the defendant, and however irregular 
in practice such a plea may be, it affords no cause for reversal. 

7. The objection to the admission of the bill single in evi- 
dence, without proof of its execution, by George W. Stone, the 
co-obligor, is unavailable; it is, in effect, an attempt to raise a 
question which could only be raised by the obligor himself, on 
a plea of non est factum. If the objection was allowed to 
prevail, we should hear of it in every suit, against more defend- 
ants than one, when the cause of action was a written instru- 
ment; each of the defendants would object, that it was not 
proved that the writing was shown to have been executed by 
his co-defendants, and the whole object of the statute would 
be defeated. 

Itis considered, that the effect of the statute which requires 
the plea of non est factum to be pleaded on oath, is to make 
the allegation of the execution of the instrument sued on, mere 
matter of description; and if the instrument produced, conforms 
to the description, no proof of execution is necessary, in the 
absence of the plea; and then only as to the defendant who has 
pleaded it. There is ne error in the record, and the judgment 
is affirmed. 
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WueEecer & McCurpy v. KeNNEpy. 


1 Where a party moves against a sheriff for an order to appropriate money in his 
hands, to the satisfaction of an execution in favor of the plaintiff in the motion, 
it is competent for the court to permit a third person (having an interest) to liti- 
gate the motion, and if decided against him, such person may prosecute a writ of 
error. 

2. A party, by purchasing land at a sale, by execution, is not estopped from deny- 
ing the title of the defendant, except as against the plaintiff in execution. If 
therefore, he purchased for a sum more than sufficient to satisfy the plaintiff's 
execution against other creditors of the defendant, he may insist upon his right 
to the excess, 

3. Where land levied on by fi. fa. will allow of division, it is the duty of the sheriff 
to sell only so much as is necessary to satisfy the execution. 

4. Upon the reversal of a judgment, the appellate court cannot render a judgment 
against a person not a party to the cause. 


THIS was a metion in the Circuit Court of Wilcox, submitted 
by the defendant in error, for an order upon Jonathan M. Hill, 
the sheriff of that county, requiring him to apply the sum of five 
hundred and forty-four dollars, to the satisfaction of an alias fiert 
Jfacias in favor of James Hanks, for the use of the defendant in 
error, against John W. Dunn, issued from that court. 

It appears that Samuel Burnett, for the use of William Bon- 
ner, had theretofore recovered a judgment in the county court of 
Wilcox, against John W. Dunn and Thomas Dunn, which the 
sheriff of Wilcox levied on the lands of the defendants in ex- 
ecution, and sold the same for eight hundred and sixty dollars, to 
the plaintiffs in error; and appropriated two hundred and sixty- 
nine dollars to the payment of the execution under which the 
Jand was sold, and retained the balance in hishands, The plain- 


tiffs in error resisted the motion, and moved the court to direct 
the pay ment of the money in the sheriff’s hands, to them; insist- 
ing that though they had purchased the land, at the sale by the 
sheriff, they had previously purchased it of the Dunns, before 
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the judgment was rendered, on which the execution in favor of 
James Hanks, for the use of the defendant in error, issued. 





And, though the plaintiffs in error, seemed to have made good, 
ty proof, the ground on which they. resisted the motion of the 
defendant, yet the court determined, that the defendant should 
be satisfied from the money in the hands of the sheriff, the 
amount of the execution in which he had the beneficial interest, 

The court further refused to allow the plaintiffs in error to 
show by parol proof, that the execution, on which defendant’s 
motion was founded, was really satisfied, by payment to the 
sheriff, though not so returned. 

The foregoing facts are fully disclosed in the order of court, 
and in a bill of exceptions, and are here assigned for error. 


Peck, for the plaintiff. 
Procror, for the defendant. 


COLLIER, C. J.—It is objected by the defendant in error, 
that as his motion was against the sheriff, and as the order of the 
court was, that the sheriff pay, &c., the plaintiffs could not regu- 
larly sue out a writ of error; but it should have been prosecuted 
by the sheriff. We think this objection is not well taken. The 
sheriff is a mere holder of the money collected on the sale of the 
land, in trust for the party entitled to it; and it is immaterial 
to him who receives it, if it is disposed of according to law. 
Whether he is warranted in paying the money, under an order 
of court which is erroneous; or whether he should, for his own 
indemnity, seek to correct the error, are questions, which need 
not be here decided. he plaintiffs in error objected to the 
appropriation asked by the defendant; and presented to the court, 
the grounds on which they supposed themselves entitled to a 
preference over him: these grounds were considered, and there 
determined against them. It then appears that the plaintiffs 
were admitted as parties litigant in the circuit court; that their 
interest is really involved, and that a decision has been made 
against them. Under the influence of the principle, which per- 
mits a party in interest, against whom there has been aa adverse 
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adjudication in a subordinate court, to seek a revision, we think 
the pla‘ntiffs might well prosecute a writ of error, in their own 
names. 

The plaintiffs having purchased of the Dunn’s the land, by 
the sale of which, under Burnett’s execution, the sheriff acquired 
the money in controversy before the judgment and execution, 
under which the defendant claims, were either rendered or 
issued, no lien attached in favor of the defendant, which 
could have prejudiced the title, acquired under the sale by the 
Dunns. This being the conclusion of law from the facts in the 
record, we cannot conceive on what grounds, the defendant 
sought an appropriation of the money in his favor, unless it was 
upon the supposition that the land having been sold as the pro- 
perty of the Dunns, the excess yielded after the payment of 
Burnett’s execution, belonged to them, and was, of consequence, 
subject to their debts. Such would be the natural inference, in 
the absence of any adverse interest. But the claim of the plain- 
tiffs to the money, must be regarded as paramount, to that of the 
defendant. The defendant could not have subjected the land, to 
satisfy the execution in favor of Hanks. If it would have allow- 
ed of division, it was the duty of the sheriff to have sold only 
so much of the land, as was necessary to pay that execution; but 
having sold it e masse, and an excess of money remaining in 
the hands of the sheriff, the party having title, after the lien 
was discharged, must, upon every principle of reason and jus- 
tice, be entitled to receive it. 

Whether the plaintiffs in error, could show, that the execution 
in favor of Hanks, had been paid to the sheriff, though not so 
returned, is a question on which, it is unnecessary to express an 
opinion; the merits of the case being disposed of by the ques- 
tion already examined. 

The judgment of the circuit court is reversed, and as the 
sheriff is not a party of record, no judgment can be rendered 
against him here, in favor of the plaintiffs; but they can, if they 
think proper, proceed in the appropriate court, in order to the 
recovery of the money in his hands. - 
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McRae v. Kewnnon, 


1. An acknowledgment made by the maker of a note, toone who had once held 
the note as endorsee, will enure to the benefit of the holder. 


Error to the County Court of Tuscaloosa County. 


THIS action was brought by the plaintiff in error, 9s the last 
endorsce against the defendant in error, as maker of a promissory 
note. 

On the trial before the jury, the plaintiff introduced one Ful- 
ler, who had previously held the note as endorsee, and had en- 
dorsed it to the plaintiff, to prove an acknowledgment by the 
defendant of his liability on the note—which acknowledgment 
was made on the same day the suit was brought, and after the 
writ was executed, and moved the court to instruct the jury, that, 
if they believed, from the evidence, that the defendant acknowl- 
edged himself bound for the note to the witness, at the same 
time knowing that the plaintiff was the owner of the note, they 
must find for the plaintiff ; which charge the court refused to 
give, but charged the jury that, if a promise or acknowledgment 
is made to the holder of endorsed paper, any party who after- 
wards takes it up, may avail himself of such promise or ac- 
knowledgment, and maintain an action against the party mak- 
ing it. 

To the refusal to charge, and to the charge as given, the plain- 
tiff excepted, and now assigns for error. 


Pecx & Crark, for plaintiff in error. 
PorTER, contra. 


ORMOND, J.—The charge asked for, should have been given 
by the court, as it is fully within the reason, if not the letter of 
the decision of this court, when the case was last here. 

The acknowledgment supposed to be made by the defendant 
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in error, to the witness Fuller, who had once held the note by 
endorsement, must enure to, and is in effect, an acknowledgment 
in favor of, the plaintiff in error, who, by the endorsement of 
Fuller, had become invested with all the interest of Fuller in the 
note. 

This very question was endeavored to be anticipated by this 
court, when the case was last here. Thus itissaid ‘* it was not 
objected in the county court, that an acknowledgment made 
to Fuller would not enure to the defendant in error ; yet, as it 
is possible the question may be made upon another trial, it may 
be proper to remark that, if a promise or acknowledgment is 
made to the holder of endorsed paper, any party to it, who may 
afterwards take icup, may avail himself of such acknowledg- 
ment or promise, and maintain an action against the party mak- 
ing it.”? 

The only difierence between the facts here supposed, and the 
facts as they were shown to exist, at the last trial, is, that when 
the acknowledgment was made by the defendant to Fuller, he 
was not the actual holder of the paper. But how can this affect 
the question—-the admission was of the existence of a fact, which 
would have been evidence against him, if made toa stranger, and 
certainly can lose none of its force, by being made to one, to 
whom he might be responsible. An acknowledgment of liability 
to pay the note, must be, to pay it te whoever is entitled to re- 
ceive it. 

It is to be lamented, that a case of such small importance as 
this, should have been productive of so much litigation—so 
much expense to the parties—vexation and delay. Greatas our 
desire is to avoid such consequences, we can go no further than 
to decide the precise question before us. We cannot anticipate 
the future aspect of the case, and provide for itin advance. We 
hope, however, that the case is now at rest. 

Let the judgment of the court below be reversed, and the 
cause be remanded for another trial, in conformity with this, and 
the previous opinions expressed in this cause. 
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1. Justices of the peace have jurisdiction of suits on contracts, for the delivery of 
specific articles, and to give judgment for the proper sum, not exceeding fifty 
dollars in money. 

. Justices of the peace have no jurisdiction of the actions of Trover or Detinue, 
although the property converted or detained, may be of a Jess value than fifty 
dollars. 

. If the proceedings before a justice of the peace, are regular, and the suit is re- 
moved to the county or circuit court, after judgment, they ought not to be quash- 
ed, because the plantiff declares in Detinue or Trover. 

. The proper course, is to require the plaintiff to file a statement of his cause of 
action, when any question, as to its sufficiency, or to the jurisdiction of the justice 
of the peace can be raised on demurrer. 


Writ of error to the County Court of Tuscaloosa County. 


WILLIAMS sued Hinton before a justice of the peace of 
Tuscaloosa county, and recovered judgment for fifty dollars. 
Hinton appealed to the county court; and Williams there filed a 
statement of his cause of action as follows :—1, For unjustly 
detaing a mule colt, the property of the plaintiff, of the value 
of fifty dollars. 2. Beceuse the defendant was indebted to him 
in the sum of fifty dollars, the value of a mule colt, contracted 
to be delivered to him ; which contract the defendant failed to 
perform. 

The county court quashed the proceedings, on the motion of 
the defendant, for the reason that the justice had no jurisdiction 
of the case presented. 

The proceedings before the just.ce of the peace, do not declare 
that the action was instituted for any other thana money demand. 

Williams assigns for error, that the county court erred in 
quashing the proeeedings. 


Porter, for the plaintiff in error. 
PHELAN, contra. 
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GOLDTHWAITE, J.—The warrant issued by the justice of 
the peace, calls on the defendant to answer a money demand, and 
is in the usual form. The other proceedings do not seem to 
have deen irregular, until the case was removed to the county 
court, where the plaintiff files a statement of his cause of action, 
the first count of which is in detinue, and the second may be 
eonsidered as in assumpsit. 

1. Under the several statutes, regulating the jurisdiction of 
justices of the peace, these magistrates are permitted, in certain 
eases, to entertain jurisdiet?on of suits on contracts, for the de- 
livery of specific artieles, and to give judgment for the proper 
sum in money. (Aikin’s Dig. 292.) 

2. It is not considered, however, that they have jurisdiction 
of actions of detinue or trover, even in those cases where the 
value of the property detained or converted, is less than fifty 
dollars. 

3. 4. The court erred in quashing the proceedings, because 
it does not appear there was anything disclosed in the warrant, 
that this suit was instituted for a cause of action not within the 
jurisdiction of the justice. It is true, the first count in the state- 
ment is in detinue; but this did not warrant the course pursued. 
The court could have required the plaintiff to file a proper state- 
ment of his cause of action; or the defendant could have demur- 
red to that which was filed, and thus have prevented any ques 
tion as to its sufficiency, or as to the jurisdiction of the justice 
to entertain the suit. 

The judgment must be reversed and the cause remanded for 
farther proceedings. 
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E. B. & A.G. Wesrmoretanp vy. Davis. 


1. The action of assumpsit will lie wpon an express parol cuntract, or where the 
circumstances of the transaction are such, that the law will imply a promise. 
And although this action, when founded on an implied liability, is greatiy favored, 
and has been likened to a bill in equity, yet it cannot be maintained, unless the 
plaintiff shows a legal right. 

2. Nor will a promise by a defendant, to pay moncy, be implied, unless he was un- 
der a legal obligation to pay. 

3. Where an agent purchases on behalf of a principal whose name he conceals, 
the seller, on discovering the principal, may maintain an action against him. 
But if the seller, with a full knowlédge of the buyer’s agency, elect to give him 
credit, and place the amount to his debit, he cannot, afterwards recover from the 
principal. 

1. Where the guardian of a lunatic, purchased merchandize (which was charged 
to him) for the use of the lunatic and his family, an action cannot be maintained 
against the lunatic, upon an implied promise to pay the amount, though he has 
recovered his reason, and his property been restored to him, without the guardi- 
an’s retaining any part ofit, to indemnify himself for his liabilities on accou nt of 
his ward. At the time the purchases were made, the lunatic was not in a situa- 
tion to make himself liable upon an implied premise, and subsequent events 
cannot create it. 

5. But as the debt was contracted on account of the lunatic and his family, he is 
under a moral obligation to pay it, and a promise, after a return of his reason, 
would be binding. So, he would be liable, upon an implied undertaking, to re- 
imburse the guardian, should he pay the debt. 


THIS case comes here by writ of error, from the Circuit 
Court of Franklin. By the record, it appears that the plaintiffs 
in error brought an action of assumpsit against the defendant 
for goods, wares and merchandize sold and delivered. The 
case was tried upon the general issue. 

On the trial, an exception was taken to the refuSal of the pre- 
,siding Judge, to instruct the jury as requested by the plaintiffs, 


and to the charge given by him. From the bill of exceptions, 
it appears that the plaintifls, to support their action, introduced 
and proved an account, fur merchandize seld by them to one 
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Davis Gurley, and the family of the defendant,for the use of 
the defendant and family, during the time Gurley was the guar- 
dian of the defendant, as a Junatic. ‘The plaintiffs also introdu- 
ced evidence to prove, that before the account became due, de- 
fendant was declared capable of attending to his own business, 
and his property all taken out of the hands of Gurley, and placed 
in his own possession, under a verdict of a jury, and an order of 
the county court of Franklin; and that Gurley, in the settle- 
ment of his guardianship accounts with the county court, did 
not take into the account the demand of the plaintiffs; that he 
had not paid the same; nor had he reserved any money, or ef- 
fects of the defendant’s in his hands, for that purpose. The 
account sued on, was charged on the books of the plaintiffs 
against Gurley, as the guardian of the defendant. And this was 
all the evidence in the cause. 

The plaintiffs’ counsel prayed the court to instruct the jury, 
that, if they believed the evidence that had been adduced, it 
raised an implied promise, on the part of the defendant, to pay 
the plaintiffs their account; which prayer the court overruled; 
but instructed the jury, that if the goods were sold, under a con- 
tract with Gurley, and charged to him, as guardian of the de- 
fendant, the plaintifls ought not to recover for the same, of the 
defendant: to all which the plaintiffs excepted, &c.; and now 
assigns the refusal to charge the jury as requested, and the charge 
as given, for error. 


Noog, for the plaintiff. 
No counsel appeared for the cefendant. 


COLLIER, C. J.~-The action of assumpsit is sustainable 
where there is an express parol contract; or where the circum- 
stances of the transaction are such that the law will imply a 
contract. (1 Chitty’s Pl. 8S.) Thus, if one man receives money 
for the use of another, the law will imply a promise by the re- 
ceiver, to pay the money to him for whose use it was received. 
But notwithstanding, this action, when founded upon a general 
implied liability, is greatly favored as a remedy, and has some- 
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times been likened to a bill in equity, it cannot be maintained 


unless the plaintiff shows a legal right. (2 Starkie’s Ev. 109.) 
Nor will the defendant be presumed to have promised, unless 
he is under a legal obligation to pay. (2 Starkie’s Ev. 101.) 

Again: Where an agent purchases on behalf of a principal, 
whose name he conceals, the selier, on discovering the princi- 
pal, may support an action against him; and if the seller, know- 
ing that the buyer who deals in his own name, is the agent of 
another, elect to give credit to the agent, and debit him with 
the amount, he cannot afterwards recover from the principal: 
(Speering v. Degrave; 1 Vern. Rep. 643: Kymer v. Sumer- 
cropp, 1 Camp. Rep. 109: Paterson v. Gandasequi; 15 East; 
Rep. 62.) 

In the case before 118, Gurley was appointed by the judge of 
the county court, th guardian of the person and estate of the 
defendant in error, with full powgrto manage the estate and 
provide for the maintenance of him and family. The guardian, 
during the continuance of his authority, was agent of the court; 
liable to account to it; and subject to removal, when it should be 
shown to the court, that the person supposed to have been a lu- 
natic, was restored to ‘* sanity of mind.”? But until this latter 
event happened, and the supposed lunatic was remitted to the 
possession of his estate, his right to make a contract was entire- 
ly suspended, and vested in the guardian, su far as was necessa- 
ry to enable him to perform the trust. It then follows, that a 
lunatic has not the power to contract; and that if he were to pur- 
chase property under an express promise to pay, no legal obliga- 
tion would be incurred. If an express promise would not be 
binding, can one be implied from circumstances? We appre- 
hend not. The law never presumes one to have promised, who 
has not the capacity to contract. 

If the reasoning employed be well founded, it cannot be sup- 
posed that the defendant, at the time of the sale of goods by the 
plaintiffs, promised to pay for them; nor do the circumstances of 
the case, authorize a promise tobe implied. The credit then, 
was given exclusively to Gurley, who the proof shows, was 


debited with the goods. 
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The next inquiry is, does the discharge of Gurley from his 
guardianship, and the restoration of the defendant’s estate to 
him, impose upon the defendant a legal liability to the plaintiffs. 
The plaintiffs did not participate in this change of circumstan- 
ces; nor does it appear, that they had any transaction with the 
defendant. There is then no privity between them, which 
would warrant the implication of a promise. The law is clear, 
that if the defendant was not ina situation to make him liable 
upon an implied assumpsit when the plaintiffs parted with 
their property, subsequent events cannot support such a promise. 

That the defendant is under a moral obligation to pay the 
debts contracted by Gurley during his guardianship, for the 
support of himself and family, unless Gurley had retained a suf- 
ficient sum from the defendant’s estate for his indemnification, 
we think clear. And this obligation would constitute a suffi- 
cient consideration to support an express promise; but in the 
absence of such a promise, the plaintiff’s only remedy against the 
defendant is, by suit in equity, founded on the special circum- 
stances of the case. Whether a resort to equity is allowable, so 
long as Gurley is able to pay, we do not pretend to intimate; 
but that the defendant would be directly liable to Gurley for all 
expenditures for ihe support of himself and family, we think un- 
deniable. 

The defendant not being liable to the plaintiffs under the facts 
disclosed in the bill of exceptions, there is no error in the charge 
of the Circuit Court, and the judgment is consequently affirmed. 
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1. The return of the sheriff to a judicial attachment, against three defendants, that 
by virtue of the writ, he ‘ad levied on certain slaves, and that the same were, 
replevied by the bond of the defendant, is conclusive to show that the slaves were 
the property of all the defendants. 

2. A replevin bond returned by the sheriff, is no part of the record, and cannot be 
looked to to explain or contradict the sheriff’s return. 

3. A promissory note may be re-issued by an endorsee after it is due, and after it 
was discounted in bank, and paid by him at its maturity with his own funds. 

4. A principal is a competent witness, (his interest having been released) to prove 
the object and purpose of sending an agent from Mobile to the country; it was 
merely proof of the character of the agency, which it was equally competent for 
the agent or himself to prove. 

5. An account, or receipt, is open to explanation, by parol proof, and constitutes 
an exception to the general rule. 


Error to the Circuit Court of Marengo county, 


THIS was an action of assumpsit, brought in the court below, 
by the defendant and one Paiton, his partner, (since deceased) 
as assignees ofa promissory note, executed by the plaintiffs in 
error. The original writ having been returned “ not found,” on 
motion of the plaintiffs below a judicial attachment issued, 
which was executed by the sheriff, and on which he made the 
following return: ‘By virtue of this writ, I have levied upon 
and taken, four negroes, viz: Cam, Jack, Kit, and Sol, and the 
same replevied by a bond given by the defendant and James 
Goodwyn.” 

To a declaration in the usual form, against all the defendants 
below, the general issue was pleaded by John Kirksey alone; 
and the plaintiff below, took a judgment by default against the 
other two defendants, and obtained a writ of inquiry of damages. 

The plaintiffs obtained judgment against all the defendants. 

A bill of exceptions taken at the trial, discloses, that the note 
offered in evidence by the plaintiffs below, was payable to An- 
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or bearer, Cashier; and was payable at the 


drew Armstrong, 
Branch of the Bank of the State of Alabama, at Mobile, and en- 
dorsed by Franklin Robertson, jr. 

The defendant read in evidence, the deposition of Andrew 
Armstrong, Cashier of the Branch Bank at Mobile, which prov- 
ed, that the note as above described, was offered at the Bank 
for discount, by Franklin Robertson; end that upon its discount. 
it became the property of the Bank. That the note was protest- 
ed at maturity, and subsequently paid to the Bank. He did not 
know, but supposed, that the note was paid by the last endorser, 
Robertson, who was then in good credit, but stopped payment 
some time afterwards. The witness did not know the form of 
the note; but presumed it was the form of country paper dis- 
counted at the Bank, and according to the prescribed form. 

That the note was not what is termed accommodation paper, 
but was offered and done as business paper. That the note did 
not belong to him, nor had he any interest in it. That if the 
note was payable to him as Cashier, it was in the form prescrib- 
ed by the rules of the Bank. That he never transfered or en- 
dorsed the note, by writing, or otherwise, to the plaintiff, unless 
the delivery of the note, by the individual who paid, was such 
transfer; if so, he believes he delivered it to Franklin Ro- 
bertson. He further stated, that he had no knowledge of the 
transaction, except what he derived from the books of the Bank.- 

This testimony was objected to by the plaintiff’s counsel. 

The defendant further gave in evidence, and read to the jury, 
an account curren:, made out by Frankiin Robertson, against 
John M. C. Kirksey, the principal in the note sued on, by which 
it appears, that on the 2d January, 1834, the note in question, 
was entered to the credit of said Kirksey, on the books of Ro- 
bertson; and that on the 3d April, 1834, Robertson charged to 
the individual account of Kirksey ¢he amount paid by him to the 
Bank, on taking up the note in question, including expense of 
protest, &c. 

Franklin Robertson was, thereupon, introduced by the plain- 
tiff, and having been released from all liability, on account of 
the transfer of the note, testified, that John M. C. Kirksey, the 
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principal in the note, being indebted to him, for advances on his 
account, and for acceptances of his drafts, he sent his clerk, one 
Tims up the country to Marengo, where Kirksey resided, to 
obtain cotton, money, or paper that he could use; and that Tims 
returned to him at Mobile with the note in question, which he, 
Robertson, received, in place of money or cotton, as business pa- 
per, and in payment, and credited it accordingly upon his account 
current: that he was unable to discount the note in bank, with- 
out endorsing it himself, and procuring his friends to endorse it 
with him: that after being thus endorsed, it was discounted 
in Bank, and at maturity was paid by him, and taken out of bank 
to protect his own credit: that he was not placed in funds by J. 
M. C. Kirksey, or either of the makers of the note, to pay it, 
and did not pay it as the agent of Kirksey, or with his money. 
That, after taking up the note at maturity, about the month of 
June, 1834, op account of liabilities they had assumed for him 
as his sureties, and upon passing otf the note, hecredited the ac- 
count of J. M. C. Kirksey with the amount. 

He further stated, that he was a commission merchant in Mo- 
bile, and the factor of J. M. C. Kirksey, at the time of the above 
transaction; but had no dealings with the other defendants, nor 
were they indebted tohim. He further stated, that the note was 
in the form prescribed for country accommedation paper, but 
that he received the same as business paper. The witness also 
deposed to facts tending to prove a promise by John Kirksey, to 
pay this and other similar notes. 

The plaintiffs also proved, by one Adams, that the account, 
exhibited by the defendants, was kept according to the custom of 
merchants. That the note in question was in the form prescrib- 
ed by the bank for country aceémmodation paper, but that the 
bank, about that time, was in the habit of discounting such notes 
as business paper. Another witness also deposed, that the account 
current was in the form usual among merchants. 

This being all the testimony, the defendant, John Kirksey, by 
his counsel, moved the court to instruct the jury, that if they 
believed frem the evidence, that the note sued on was signed by 

39 
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the defendant, and intended by the parties to be discounted by 
the Branch of the Bank of the State of Alabama at Mobile, for 
the benefit of Franklin Robertson, that the makers became liable 
upon the note only on its being discounted by the bank; and if 
it was paid at maturity by Robertson, the note was extinguished, 
and could not afterwards be negotiated, so as to enable the plain- 
tiffs to recover upon it, And further moved the court to charge 
the jury, that if the note sued upon was executed by the defen- 
dant, to be discounted in bank, and that he received no conside- 
ration for it, he was not liable to the bank for the same, unless 
the bank had negotiated the note in the course of business; and 
that under such circumstances, the transfer by delivery of the 
note by Robertson, after it became due, and after he had paid the 
same to the bank, was such a-change in the nature of the con- 
tract, as exonerated John Kirksey as surety. 

And further moved the court to charge the jury, that if they 
believed from the evidence, and from an inspection of the face 
and form of the note, that the same was in the form prescribed 
by the bank for country accommodation paper, that the note was 
to be regarded as accommodation paper, unless the evidence sat- 
isfied them that it was given to Robertson, or his agent, as busi- 
ness paper, and that Robertson’s testimony could not be receiv- 
ed to shew what he said to his agent, when he sent him up the 


. country, to obtain payment from John M. C. Kirksey; or the 


light in which he considered the paper, when he received it from 
his agent Tims, unless the makers of the note were present, and 
assented to his receiving it as business paper, in payment of debts 
due, or to become due to him; and that Robertson’s endorse- 
ment of the note to procure its discount, was an independent 
contract between the bank and himself, and created no privity 
between the makers of the notes to himself; and that if they be- 
lieved Robertson had, upon the maturity of the note, paid the 
same, and charged the amount in his account to John M. C. 
Kirksey, the principal in the note, he could not now, by testi- 
mony, contradict his written acknowledgment, so made; and 
could, under such circumstances, only look to John M. C. Kirk- 
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sey, for the amount so paid. All which instructions the court re- 
fused to give; and charged the jury, that, if they believed, from 
the evidence, that the note in question was executed by the par- 
ties as business paper, in payment of a debt due to Robertson, 
or to enable Robertson to raise money in Bank, to pay the debts 
or to meet the engagements of John M. C. Kirksey to himself, 
that his payment of the note at maturity, by himself, did not 
extinguish it, if they believed Robinson had paid the same as 
endorser, and out of his own funds, and to protect his own cred- 
it, and without being placed in funds, by the makers of the note, 
or some of them, for that purpose. That Robertson had a right 
to state the purpose for which he sent his agent, Tims, to see 
Kirksey; and the purpose for which he received the note in 
question, and that it was competent for him to shew, notwith- 
standing the entry in his account current, whether he paid the 
note at maturity, as the agent of Kirksey, with funds furnished 
by him; or whether he paid the same out of his own funds, and 
to protect his own eredit: that if he pail the note as the agent 
of, and with the funds of Kirksey, the note would be extinguish- 
ed by the payment, and no recovery could be had upon it; but if 
he paid it for the protection of his own credit, with his own 
funds, the note would not be extinguished. 





The court further instructed the jury, that, if they believed 
the note was executed as accommodation paper, for the benefit 
of Kirksey, that then the plaintiff could not recover: and that, 
to charge the defendant, Kirksey, by any subsequent promise, if 
the jury believed one had been made, the proof must show that 
at the time of any such promise, he was in possession of a full 
knowledge of all the facts of his case. 

To the instructions given, and to the refusal of the court,to 
charge as moved for, by the defendant below, an exception was 
taken. 

The defendant now prosecutes this writ of error, and assigns 
for error— 


1. The court below erred, in rendering judgment for the de- 
fendants in error: 
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2. The court erred in rendering judgment against the defen- 
dants, when the record shows that John M.C. Kirksey, and 
Washington W. Thompson, two of the defendants, were not in 
court, by their person, or by judicial attachment, at the time of 
the rendition of the verdict and judgment. 

3. The court erred in rendering two judgments against the 
said John M. C. Kirksey and W. W. Thompson: 

4. The court below erred, as stated in the bill of exceptions: 

5. The court below erred, in refusing to charge the jury, as 
shown by the bill of exceptions: 

6. The court erred in the charge given to the jury, as shown 
by the bill of exceptions. 





Lyon & Morpny, for the plaintiffs in error—cited 1 Johns. 
Rep. 180: 5 ibid. 176: 11 ibid. 185: 10 ibid 587. 

Erwin, contra—cited 1 Starkie’s Ev. 36, 62: 1 Stewart & 
Porter 220: 3 Ser. & Raw. 229: Chitty, jr. on Bills 100: 3 
Stewart 139: 


ORMOND, J.--The judicial attachment which issued in 


this case, was directed to the sheriff, and commanded him to 
attach so much of the property of John M.C, Kirksey, John Kirk- 
sey, and W, W. Thompson, as should be of value sufficient to sat- 
isfy the debt and costs, according to the complaint; to which he 
made the following return: **By virtue of this writ, I have levied 
upon, and taken four negroes, viz: Cam, Jack, Kit, and Sol, and 
the same replevied by a bond, given by the defendanf and James 
Goodwyn.” It is insisted that this return, in connection with 
the replevin bond, shows that the writ was executed on the pro- 
perty of one of the defendants only, and that such an execution 
ofthe writ will not bring alf the defendauts into court. 

We are of the opinion, that the replevin bond is no part of 
the record, and cannot be looked to in the investigation of this 
question; and it is, therefore, unnecessary to inquire whether 
one defendant could not execute a bond for all. Looking to 
the return then, as the only source of information of the acts 
of the sheriff, it is clear that the writ was properly executed. 
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The mandate of the writ was to take the property of all the 
defendants, and he returns, that, by virtue of that authority, he 
levied on five negroes. If this return is false, it cannot be ques- 
tioned in this collateral way. His declaration must be accredi- 
ted; and if untrue, he will be accountable to the party aggriev- 
ed. It is in this view quite unimportant, whether the property 
was replevied by one, or all of the defendants ; or whether re- 





plevied at all or not: as it was the execution of the attachment 
which gave the court jurisdiction, and this right having attach- 
ed, it will not be defeated even if the property was permitted by 
the sheriff, to be improperly replevied. 

It is objected that Robertson could not state the object he had 
in sending Tims up the country, as his agent, nor the purposes 
for which he received the note sued on in this case. 

Robertson, it appears, was acommission merchant, in Mobile, 
and the faetor of John M. C. Kirksey; and on the trial, deposed 
that he sent one Tims, his clerk, up the country to procure 
from his customers, who were indebted to him, payment in mo- 
ney, cotton, or paper, which he could use; that Tims returned 
with the note sued on in this case, which he received from the 
agent, in place of money or cotton as business paper, and in pay- 
ment, and credited it accordingly in the account current. 

We can perceive no objection to this testimony. There could 
certainly be no objection to his stating the object of sending 
Tims up the country, for this was merely proof of the character 
of his agency; and this Robertson, was certainly, as competent 
to prove as Tims, the objection arising from his interest having 
been removed. ‘I'he agent would certainly, be no better ac- 
quainted with the character of his agency, than the principat 
who gave him the power to act. From the nature of the thing 
it must rest equally in the knowledge of both; and either would 
be competent to prove it. 

It was also, competent for him to state in what character he 
received the note—this is, strickly speaking, an act ; he says, 
he received it as business paper in payment, and accordingly, 
credited it on the account current. It is true that, if it were 
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important to consider whether the note thus received, was “ ac- 
commodation” or ‘business paper,”’ the act of Robertson 
could not change its character ; but we are not able to per- 
ceive from the record, that, this question could exert any influ- 
ence in the cause. Without now stopping to inquire whether, 
under the circumstances of this case, the plaintiff in error, would 
be benefitted by considering the note as ‘¢ country accommoda- 
tion paper,”’ that question was, by the court, left to the jury, 
and they were told that, if the note was of that character, the 
plaintiff below could not recover—so that it appears the plain- 
tiff in error, has had the full benefit of the question, 

But there is a point of view in which there can be no doubt 
the evidence was properly received. The account current ren- 
dered by Robertson to J. M. C. Kirksey, in which the note was 
entered as paid, was offered in evidence by the defendants below 
as proof of payment. The items of an account, or a receipt for 
the payment of a sum of money, do not come within the rule, 
that written testimony cannot be contradicted, or explained by 
parol proof; or rather they form an exception to the general 
. rule; when, therefore, this account was offered, as proof of pay- 
ment, so as to discharge the sureties, it was competent for 
proof to be introduced, showing the light in which the note was 
considered when received, and all other facts and circumstances 
which would establish the truth of the case, and explain the 
meaning of the entry of payment in the first instance, and the 
subsequent charge, when the money was paid to the bank, on 
the maturity of the note, by Robertson. 

It is unnecessary, as already incidentally stated, to enter upon 
the enquiry as to the difference, if any exists, between the rights of 
sureties, to accommodation or business paper, handed to a credi- 
tor, either in payment of a precedent debt, or for the purpose 
of raising money in bank to pay the debt, and whether, as is in- 
sisted in this case, the sureties are liable only in the event that 
the note is discounted by the bank; as the jury were expressly 
told by the court, in this case, “that if they believed the note 
was executed as accommodation paper, for the benefit of Kirk- 
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sey, that then the plaintiff could not recover.”? This opinion it 
is not necessary to revise, for if erroneous, it .was an error in 
favor of the defendant. 

It remains only to consider, whether the note was extinguish- 
ed by the payment by Rebertson, with his own funds, at its 
maturity, tothe Bank. The question is thus propounded to the 
jury, that if the note in question was executed by the parties, as 
business paper, in payment of a debt due to Robertson, or to 
enable Robertson to raise money in bank, to pay the debts, or to 
meet the engagements of John M. C. Kirksey to himself, that his 
payment of the note at maturity, by himself, did not extin- 
guish it, if paid with his own funds, and to protect his own 
credit. 

The note in this case was endorsed by Robertson, and dis- 
counted at the bank; at its maturity, the makers of the note 
not having provided funds for its payment, Robertson was com- 
pelled to take it up with his own funds, and to protect his own 
credit; and afterwards endorsed it to the plaintiffs below. This 
was no extinguishment of the note. Until a bill or note, has been 
paid by the maker or acceptor, it has not discharged its functions, 
and may be re-issued, after it is due and after it has been paid by 
an endorser. See Byleson Biils of Exchange 97, and Callow v. 
Lawrence; 3 Mauel & Selwyn, 97. ‘lhe discount of the note 
by the bank, is in effect, nothing more, so far as this question is 
concerned, than a borrowing by Robertson, of the amount due 
on it, by a pledge of the note with his guaranty; and as it could 
have been endorsed before such a transaction, it is manifest it 
could be afterwards. Such would be the decision on principle, 
and such it is on authority. The payment by Robertson, was 
not a payment of the note, but a return of the money advanced 
on his endorsement. 

There was noerror in the judgment of the Court, and it is 
therefore affirmed. 
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1. The absence of the endorsee of a promissory note, from the State, constitutes 
no excuse for the failure to sue the maker, to the first court of the county where 
he resides, to which the writ can properly be made returnable. 

2. A statute in which no time is expressed when it shall become operative, takes 
effect from its passage. 

3. The law does not suppose parties to contract in reference to the remedy ; hence 
it is competent for the legislature to change the time when the courts shall be 
holden, and thus expedite or delay it. 


THE plaintiff in error, as the endorsee of the defendant, 
brought an action of assumpsit against him upon his endorse- 
ment, in the circuit court of Talladega. The declaration alleges 


as an excuse for the failure to bring suit against the maker of the 
note endorsed at the first court to which it could be brought after 
its maturity, that the defendant consented to a delay of legal pro- 
ceedings. 

The case was tried upon the ‘¢ general issue;” and two other 
special pleas, disclosing facts which were admissible in evidence 
under the plea of non assumpsit. 

At the trial, a bill of exceptions was sealed and enrolled, from 
which it appears, that the plaintiff read to the jury the promis- 
sory note with its endorsements as declared on, which note was 
dated on the 21st of March, 1836, and one on the 25th day of 
December, thereafter, and then attempted (but failed) to make 
good by proof, the excuse alleged for a failure to sue at the first 
court holden after its maturity. The plaintiff further showed 
that the county court for Talladega county, had been held on 
the second Mondays in June and November, in the year 1836. 
He also read an act of the legislature, approved the 7th of De- 
cember of that year, changing the time of the sitting of that 
court, to the third Mondays in January and July ; and by the 
certificate of the Secretary of State, showed that the act was 
published with the other acts of the session of 1836, on the 27th 
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February, 1837. The defendant proved that a county court was 
holden on the third Monday in January, 1837—and that suits 
were brought thereto by several attorneys at law, among whorit 
was the attorney for the present plaintiff--the defendants show- 
ed further, that the endorsements on the note wete made be« 
fore its maturity. It was conceded that a suit was not brought 
on the note in question, until the spring term of the circuit court 
for Talladega, holden in 1837. 

It was also in evidence, that the holder of the note endorsed 
by the plaintiff, went to Arkansas in November, 1836, and did 
not return until the last of January, 1837. 

On these facts the circuit court gave several charges to thé 
jury, and refused to give several that were asked, all of which; 
taken together, present these questions. 1. Did absence of the 
holder of the note ftom the State, from a time previous to 4 
period subsequent to its maturity, afford a legal excuse for the 
neglect to sue to the first court. 2. Did the act of the 7th De- 
cember, 1836, become operative before it was published. 3. 
According to the arrangement of the courts at the time the noté 
was endorsed, the spring term of the circuit court in 1837, 
would have been first holden; this being the case, could the 
change in the time of holding the county court, make it incum- 
bent on the plaintiff to sue to this latter court. 


CuitTon, for the defendant. 
No counsel, appearing for the plaintiff. 


COLLIER, C. J.—1. By the act of 1828, defining the fia- 
bility of endorsers, as explained by the act of 1829, it is provid- 
ed, that where a note, bond, &c. is endorsed, suit shall be brought 
to the first court of the county where the maker resides, to 
which the writ can properly be made returnable, and if the en« 
dorsee shall fail to sue the maker to such court, the endorser 
shall be discharged from liability, unless suit is delayed by his 
consent. Here is an express and positive legislative enactment, 
itmposing upon an endorsee a duty, which is dispensed with, 


only in the event the endorser will consent to its omission. It 
40 
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is then obvious, that the absence of the plaintiff from the State, 
constitutes no excuse for the neglect to sue; and there is no rea- 
son why it should be so considered, since he might have appoint- 
ed an agent to attend to his interest during his absence, who 
eould have put the note in suit, to the proper court. 

2. In the administrators of Weatherford v. Weatherford, (8 
Porter’s Rep. 171,) this court says, that ‘a statute, according to 
the settled rule in the courts of the United States, and of the States 
of the Union, where no time is fixed for the commencement of 
its operation, takes effect from its passage.” (See also 1 Kent’s 
Com. 426, and cases there cited.) The operation of the act of 
December, 1836, is not postponed to any future day, and it con- 
sequently took effect as a law immediately on its passage. 

3. It is competent for the legislature to change, at pleasure, 
the time when the courts shall be holden, and thus expedite or 
delay the remedies which it affords for the enforcement of 
rights ; hence the law does not suppose parties to stipulate in 
reference to the remedy. Were it otherwise, the legislature 
would be prevented from making many salutary changes which 
experience would suggest, though individual rights were not at 
all affected, 

The contract of the endorsee as implied by the law, is that 
-he will sue the maker to the first term of the court, after the 
maturity of the note, to which the writ can be made return- 
able,—not to the court, which, according to the arrangement 
existing at the time of the endorsement, but to the eourt accora- 
ing to the organization when the note matures, to which process 
ean first be returned. 

The acts of 1828 and ’9 are imperative and leave no discre- 
tion to the court. ‘They imposed upen the plaintiff the necessity 
of suing the maker to the first court, if he would charge the 
endorsers. The act of 1836, required the county court to be 
holden for Talladega, on the third Monday in January, 1837. 
To that court process should have been sued out against the 
maker of the note, and not being dispensed with by the defend- 
ant, the plaintiff cannot recover. : 

The judgment of the circuit court is, therefore, affirmed. 
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Baxer v. Moopy. 


1, Where a guarnishee answered “that he had in his possession, assum of money 
belonging to the defendant in attachment, but which he was informed by him 
was to be paid over to another person, but that person had given no notice of 
any claim to it; held that a judgment against the garnishee, condemning the 
money, as the property of the defendant in attachment, was correct. 


Writ of error to the Circuit Court of Tuscaloosa County. 


THE defendant in error having obtained a judgment against 
one Richard Jones, summoned the plaintiff in error, as garnishee, 
upon whose answer, the court rendered judgment against him, 
from which judgment, this writ of error is prosecuted. The 
substance of the answer appears in the opinien of the Court. 


Porter, for the plaintiff. 
Moopy, contra. 


ORMOND, J.—That portion of the answer of the garnishee 
which it is alone important to consider, is to the following effect: 
«‘That he has in his possession the sum of two hundred and 
seventy-two dollars and eighty-one cents, which he received 
for a certain quantity of cotton, which he sold at the request of 
Richard Jones, to whom, as he was told by said Jones, said 
cotton had been transferred by W. Naylors, in payment of a 
debt. Garnishee was instructed by the said Jones to pay the 
said money to him, the said Jones. The said Jones stated in 
presence of this garnishee,>that the said money was to go to 
Daniel Davis; but on what account, garnishee does not know.” 

It does not appear, from this answer that Davis has any title 
to this money. Four aught that appears, Jones intended to pay 
it in discharge of a debt. Had Davis notified the garnishee that 
he set up a claim to the money in his hands, it would not have 
been proper to have rendered a judgment against the garnishee, 
on his answer alone. But concluding, as we do, that the answer 
discloses that the money in the hands of the garnishee, was the 
property of Jones, the judgment ef the court below must be 
affirmed. 
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Hester, e/. als. vy. Ke1ru & KELLY. 


14 The eighth section of the act of 1807, which requires the sheriff to endorse upon 
an execution the day of its receipt, is merely directory; and its non.observance 
cannot prejudice a plaintiff.) A lien upon the defendant’s property attaches im- 
mediately upon the delivery of the execution. 

2. The clerk of the court issuing an execution, and the sheriff receiving it, cannot 
vacate the same by substituting an exact copy in its stead; and thus impair, to 
the prejudice of the plaintiff, the lien created by the original. 

3. Though the condition of a bond for the prosecution of a supersedeas, does not 
conform to the statute, yet as the bond was effectual to delay the collection of the 
execution; upon discharging the supersedeas it becomes absolute, and may be 
prosecuted as an obligation at common law. 


Writ of error to the County Court of Tuscaloosa. 


On the 3d June, 1839, McCown & Conrow, two of the plain- 
tiffs in error, obtained from the judge of the county court of 
Tuscaloosa, an order to supercede an execution theretofere issu- 
ed against their goods and chattels, lands and tenements, by the 
clerk of that court; they, before the order was to become ope- 
rative, ‘‘first giving bond with good security, in double the 
amount of the execution. ”’ 

McCown & Conrow, entered into bond with the plaintiff, 
Hester, as their surety, with a condition, in these words: ‘* Now, 
if the said Alexander McCown (the plaintiff,) shall well and tru- 
ly pay and satisfy such judgment as shall be rendered by said 
court ia said cause, then the above obligation to be void,” &c. 

Upon the matters alleged in the petition for a supersedeas, 
being considered by the court, the supersedeas was discharged, 
and a judgment rendered for costs, against McCown & Conrow, 
at whose instance, the presiding judge sealed a bill of exceptions. 

From the bill of exceptions, it appears that the clerk of the 
county court stated, that sometime in March, previous to the 
}5th day, he called the attention of*the sheriff to a bundle of ex- 
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ecutions which he had issued, (the execution in this case being 
one) and offered them to-him, when he remarked that he would 
attend to them in a few days. In a few days after, he took the 
bundle of executions and handed them to the sheriff, who took 
them, remarking that he was very busy, and then handed them 
back, with the request that he (the clerk) would keep them for 
him. Sometime in April, he (the clerk) placed the execution 
issued in this case, in the possession of the sheriff, who, some 
days after, brought it into the clerk’s office, and desiring the 
witness to copy it, remarked that he had actually received it in 
March, but in the hurry of business, had endorsed its reception 
as of a day in April; that he did not like to erase his endorse- 
ment, and if the witness would copy it, he would be relieved 
from the necessity of making an erasure. The witness copied 
the execution literally, without any change of date. 


The sheriff stated that about the 11th March, the clerk of the 
county court handed him a bundle of executions, (among which 
was the execution in this case); he took them into his hands; but 
being very busy, he handed them back and requested the clerk 
to take care of them for him, considering he had then received 
them. About the 9thof April, the clerk brought them into the 
witness’ office, and he immediately endorsed them as received 
on that day; that very soon after, recollecting that he had previ- 
ously received them, and not wishing to erase the endorsement 
he had made, he requested the clerk to copy them, which he 
did and returned them back to the witness, who endorsed the 
copies as received on the 11th March, 1839, which he thinks, 
was the day the originals came to hand. The executions, (both 
the original and copy) in this case were shown to the court. 

It further appeared in proof, that on the 30th March, 1839, 
McCown & Conrow executed a deed of assignment to B. F. Por- 
ter, Esq. which purports to convey all their property. 


J. L. Martin, for the plaintiff. 


Precx and Moopy, for the defendants 
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COLLIER, C. J.—The eighth section of the act of 1807, 
‘“‘eoncerning executions, and for the relief of insolvent debtors,” 
(Aik. Dig. 165,) enacts that “no writ of fiert facias, or other 
writ or execution, shall bind the property of the goods, against 
which such writ is sued forth, but from the.time such writ shall 
be delivered to the sheriff, undersheriff, coroner, or other offi- 
cer, to be executed; and for the better manifestation of said 
time, such sheriff, coroner, his deputy or agent, shall, upon the 
receipt of any such writ, without fee for doing the same, endorse 
upon the back thereof the day cf the month and year, when he 
received the same; and if two, or more writs shall be delivered 
against the same person on the same day, that which was first 
delivered shall be first satisfied.”” The statute then enacts a pen- 
alty against the officer holding an execution, for a neglect of the 
duty it enjoins, and in addition, declares that he shall be liable 
to the action of the party aggrieved by the omission. 

This act, in requiring the the endorsement of the reception of 
an execution, must be regarded as directory, and its non-obser- 
vance by an officer in whose hands an execution is placed, can- 
not prejudice a plaintiff.) The lien attaches, as soon as the exe- 
cution is received, and the noting upon it the day of its receipt, 
is only intended to evidenee the fact. But the requisition of the 
statute will not exclude all other proof; and it is competent to 
show the precise time the execution was delivered to the officer. 
That such is a proper construction of the act, is apparent from its 
terms, which declares that the /ien shall become operative from 
the delivery of the execution; and that the execution first deliv- 
ered, shall be first satisfied. 

If then, the original execution was received by the sheriff, a 
lien immediately attached upon the property of McCown & Con- 
row, in order to its satisfaction, and it was incompetent for the 
clerk and sheriff to vacate it, by substituting a copy in its stead. 
True, we have a statute which authorizes a plaintiff to have sev- 
eral executions at the same time, (under some circumstances) up- 
on the same judgment: but there is no law which approves the 
proceedings of the clerk and sheriff in the present case. 
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The condition of the bond taken by the clerk on issuing the 
supersedeas, is clearly variant from that prescribed by law. 
The statute requires that the bond be “conditioned to pay and 
satisfy to the said plaintiff, or plaintiffs, the sum of money speci- 
ed in said execution, together with interest and costs, in case the 
supersedeas shall be set aside or annulied.”” (Aik. Dig. 165.) 
The bond executed in this case, is conditioned that Alexander 
McCown shall well and truly pay and satisfy such judgment as 
should be rendered by the county court. The bond given and 
that required are then materially different; and consequently, 
the surety of McCown & Conrow, is not liable to a judgment, as 
the act prescribes; yet, as the defendants have been delayed in 


the collection of their execution, by the bond that was executed, 
there is a sufficient consideration to sustain it, and it must be re- 


garded as imposing a legal obligation at common law, so long as 
the judgment of the county court remains unreversed. 

As the present is a case of no inéfrinsic difficulty, we have 
thought it proper to express an opinion upon the question raised 


upon the record, though we are constrained to repudiate the 
cause. Upon looking into the judgment, we discover that David 
Hester, who is made a plaintiff by the writ of error, is nota 
party tothe judgment. For the misjoinder, the writ of error is 
dismissed. 
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Dozier v. DuFFEE. 


}. The condition of a bond described a sale of land, by metes and bounds, at a 
gross price; held that there being no fraud, it was inadmissible at law, to prove 
by parol, that the sale was at a certain price per acre; and that in computing the 
entire sum to be paid, there was a mistake as to the number of acres; and that if 
relief could be had, it must be sought in Chancery. 

. In a bond for title, the vendor described the land by its appropriate designation, 
in the land office, adding after the description of the land, containing so many 
acres, more or less. The sale embraced a number of tracts or parcels of land, and 
there was no statement at the close, of the entire number of acres sold—held 
that there was no stipulation, or covenant, on the part of the vendor, of the 
quantity of acres sold, that it was a sale by metes and bounds, and that no re- 
duction of the price could be had, there being no fraud, for a deficiency in the 
quantity. 


Writ of error to the Circuit Couft of Tuscaloosa County. 


THIS was an action of assumpsit, brought by the plaintiff in er- 
ror against the defendant in error, as bearer of a promissory note, 
for five thousand, three hundred and seventy dollars, made to 
Hi. F. Arrington, or bearer, by the defendant in error. The 
defendant below pleaded non assumpsi!, payment, set-off, want 
of consideration, and failure of consideration; and at the trial 
below, the plaintiff had judgment for five thousand five hundred 
and sixty and ninety-five onehundredths dollars. During he trial 
2 bill of exceptions was taken to the opinion of the court, from 
which it appears that the note sued on, was executed in part pay- 
ment of the consideration of a tract of land, purchased by the 
defendant, from H. F. Arrington. The defendant read in evi- 
dence, a bond for title, as follows: 

“Received of Matthew Duffee, a bill of exchange for the sum 
of two thousand six hundred and eighty-five dollars, dated Dec. 
5th, 1836, and payable one hundred and twenty days after date; 
also,a note payable to H. F. Arrington, or bearer, for twenty- 
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six hundred and eighty-five dollars, dated December ist, 1836, 
payable the Ist August 1837; and also, a promissory note, paya- 
ble to H. F. Arrington, or bearer, for five thousand three hun- 
dred and seventy dollars, dated Ist December, 1836, and due 
ist February, 1838. Now know all men by these presents, 
that d, Henry F. Arrington, of the county of Sumter, State 
aforesaid, am held and firmly bound, in the penal sum of twenty- 
thousand doHars, to make and execute, good and sufficient titles 
to the following described tracts or parcels of land, unto the 
said Matthew Duffee, so soon as the above described bills and 
notes, shall have been fully paid and satisfied, to wit: the west 
half of the north-west quarter of section fourteen, containing 
eighty and twenty-seven one handredths acres, more or less; the 
west half of the north-east quarter of section fourteen, contain- 
ing eighty and twenty-nine one-hundredths acres, more or less; 
all of the south half of section fourteen, east of Big Creek, 
containing two hundred and eighty-one acres, more or less; all 
of the north half of section twenty-three, east of Big Creek, 
and the south-east fraction of said section together, containing 
four hundred and eleven and twenty-four one-hundredths acres, 
more or less; and also the north-east fraction of section twenty- 
six, containing six and one hundred and five three hundredths, 
more or less; all in range eleven, west, of township twenty, of 
Jands sold at Tuscaloosa, 

Signed and sealed. H. F. ARRINGTON, [seau.]” 

The defendant proved that at the negotiation, for the sale of 
said land, mutual reference was made by the parties, to a plat 
which represented one hundred and thirty acres of the land sold, 
to be within that portion of the north-west quarter of section twen- 
ty-three, township twenty-one, range eleven, west, which lies east 
of Big Creek, and offered evidence, conducing to show that the 
vendor and vendee, estimated said land, at said sale, at twelve 
and fifty one-hundredths dollars per acre; and then proved by a 
a professional surveyor, that he had measured the land in said 
quarter section, and that there was therein, east of said creek, 
seventy-cight and twenty-five one-hundredths acres; and west of 

41 
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said creek, seventy-four acres, independent of what was covered 
by the creek. 

Plaintiff then proved that long before the sale of said land to 
the defendant, he had performed some work on a small portion 
thereof, but was not generally over the tract; that the land lies 
five miles from Tuscaloosa, the defendant’s residence; that Ar- 
rington had derived his interest in the land by marriage, and 
was not intimately acquainted with the premises, and that in 
the sale aforesaid, both parties were guided by the representations 
of said plat, 

It was also proved that the defendant resold the land, after 
some length of time, but that by the contract of sale, the Jand 
was to be paid for per acre, according to actual admeasurement. 
The plaintiff proved by his attorney, that in May or June, 
after the action was begun, the defendant said he thought hard 
of the plaintiff for suing him, as he had paid him one claim of 
more than two thousand dollars, during the previous winter, and 
had then promised plaintiff to pay him this note, on the Ist of 
January next after, which was sooner than he could get it by law: 
whereupon, the plaintiff, by his counsel, moved the court to 
charge the jury: 

Ist. That in an action on a note given for land, partial failure of 
consideration cannot be set up asa defence at law, to said note. 

2d. That the title bond is the highest evidence of the final 
determination of the parties to the contract, and unless fraud be 
shown, verodal testimony cannot be received to alter or vary it. 

3. When lands are sold by metes and bounds, or by actual 
surveys, or known and fixed monuments, and the number of 
acres are inserted, with the addition, more or less, the latter is 
matter of mere description, and the former must control the latter. 

4. That if the jury believe that the defendant retained the 
lands for a long time, and subsequently sold them, it is a strong 
circumstance to show he waived his defence, and acquiesced in 
the contract. 

5. That if after the defendant received notice of the transfer, he 
promised to pay, and requested indulgence, although it was not 
given, he is prevented from setting up a failure of consideration, 
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at the trial. of said note in the hands of such endorsee. All 
which the court refused, and instructed the jury, that partial 
failure of consideration in a proper case, can as well be set up 
to a note for land as for a chattel; that it is a common maxim 
that a man shall not pay his money for nothing, as well as a 
legal principle, that he is not bound by any admission made 
since notice of the transfer, unless it is shewn that he knew of 
the defence at the time; that the promise to pay was founded on 
no consideration, unless the indulgence was given, and was 
therefore not binding—that the subsequent sale is no wai- 
ver of the defendant’s rights; if the land was sold per acre, 
that a deficiency in the quantity of acres may be set up 
notwithstanding the addition of the words ‘‘more or less,” 
though oiher more definite and permanent description of the 
premises be used, uniess the deficit is very small, and this is 
only on the ground, de minimis non curat lex, and that unless 
the jury believe the other note and bill given tor said lands, were 
not paid, they may deduct the whole deficiency they may think 
should be allowed from this note. To all which the plaintiff ex- 
cepted and now assigns as error, the matters of law arising out 
of the bill of exceptions. 


Inge & Sira, for the plaintiff in error. 
Wa. Cocuran, contra. 


ORMOND, J.—This action is brought on a promissory note, 
which from the testimony in the cause, it appears was part of 
the consideration of the purchase of a tract of land. 

From the proof offered by the defendant below, it appears that 
at the treaty between the parties, the land was estimated at 
twelve dollars and fifty cents per acre; and that by a computation 
at that price, the entire sum agreed to be paid, was ascertained: 
and that both parties were under a mistake, as to the number of 
acres contained in one of the parcels, and by the direction of the 
court, the jury deducted the amount of the excess thus produced, 
from the note sued on. 

There is nothing contained in the testimony from which it 
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ean be inferred that there was any fraud practised by the ven- 
dor. The bond which the -vendor gave for title, describes the 
land sold, and promises to make title, thereto, on the payment 
of the several securities, which are described as having been 
given as the consideration; but is silent as to the price agreed 
to be paid, per acre.. The question then is, can a mistake of 
this description, be rectified in a court of law. 

To rectify a mistake in a contract is the peculiar province of 
@ court of ehancery. This results from the rule of law, that a 
written contract is itself, the highest evidence of the stipula- 
tions entered into, by the contracting parties; and therefore, 
cannot by parol, be shown to be different from what its terms 
import, unless it be obtained by fraud. 

If, however, the stipulations of either of the contracting par- 
ties have been influenced by a mistake of the facts, the written 
evidence of the contract does not speak the intention of the 
parties to it; and equity, will in a proper case, interpose, and by 
reforming, or vacating it, as justice may require, enforce the con- 
tract which the parties intended to make, or vacate it altogether. 

PFhis, then, according to the parol proof in the cause, is the 
case of a promise to pay, so far as it relates to the excess, fora 
thing which did not exist; upon the mistaken supposition of 
both parties, that it did exist. Assuming this to be the true 
aspect of the case, and that the mistake is not owing to the 
gross negligence of the vendee, there should be an abatement 
of the price, to the extent of the deficiency. But no relief can 
be had in a court of law, beeause the law ferbids the proof to 
be heard, by which this fact_is ascertained. 


It is true, that the rules of evidence are the same, in Chancery, 
as at law; and it would seem, that a court of Chancery, no 
more than a court of law, could afford relief in sueh a case. 
This is admitted by Mr. Justice Story, in his treatise on equity, 
and is stated by him to be an exception to the general rule 
introduced by courts of chancery, to effectuate the purposes of 
justice. ‘‘ A court of equity,”’ he says, ** would be of little va- 
lue, if it could suppress only positive frauds, and leave mutual 
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mistakes, innocently made, to work intolerable mischiefs, con- 
trary to the intention of parties. It would be to allow an act 
originating in innocence, to operate ultimately asa fraud; by en- 
abling the party who receives the benefit of the mistake, to re- 
sist the claims of justice, under the shelter of a rule, framed to 
promote it. Ina practical view, there would be as much mis- 
chief done, by refusing relief in such a case, as would be intro- 
duced by allowing parol proof in all cases.”” See Story’s Equi- 
ty, lst vol. 167, and cases there cited. 

It results from the view here taken, that the court erred in 
permitting evidence to be introduced, showing a contract differ- 
ent in its terms, from the written evidence of the contract, en- 
tered into, by the parties. 

But there is another view of this case, arising out of the terms 
of the bond given for title; which is conclusive of the rights of the 
parties. If parol testimony could be introduced, either at law, 
or in equity, to establish the actual quantity of acres in the 
tract of Jand purchased, it must be admitted on the ground, that 
the bond for title, contains a stipulation on the part of the ven- 
dor, of the number of acres contained in the tract. But dn ex- 
amination of the bond, shows very clearly, that this was a sale 
by the government surveys; and that the vendor did not intend 
to covenant for any particular number of acres. The land is de- 
scribed in parcels, by its appropriate designation, at the land 
office; and to each separate parcel is added, containing so many 
acres, **more or less:’? There is no mention at the close of the 
contract, of the entire number ofacres. There is not, therefore, 
any affirmation by the vendor, of the quantity of acres in the 
entire tract, and the words “ containing —~ acres, more or less,”’ 
must be understood as part of the description of the land. The 
words, more or less, though not decisive, of themselves, to show 
that there was no stipulation, by the vendor, as to quantity, yet, 
when taken in connection with the rest of the deed, become 
very expressive of its true meaning. 

There being, therefore, no covenant on the part of the vendor, 
as to the quantity of acres in the tract, it wasa sale by meles 
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and bounds; and in the absence of fraud, the actual quantity, 
whether more or less than the estimation at the purchase, would 
not avail either party. 

The views here expressed render it unnecessary to examine 
the other questions made in the cause. 

Let the judgment be reversed, and the cause remanded for 
further proceedings. 








CasTLes v. McMarnu. 


1, Ifa declaration contains a clear and substantial cause of action, it is not objec- 
tional on error, though it may contain irrelevant, or superfluous matter, or even 
duplicity. 

2. Under the act of 1828, declaring the effect of notarial protests, the recital in a 
protest, that a bill was presented to F. & F., as the agents of the drawees, is not 
evidence of their agency. 

3. Where it does not appear from the bill of exceptions, that the evidence recited, 
was all that was offered, it will not be so intended, where such an intendment 
would operate so as to reverse a judgment; and under such circumstances it 
is enough, if the evidence excepted to, be admissible, though it may be insuffi- 
cient. 


THE cefendant in error brought an action of assumpsit, in 
the County Court of Pickens, upon a bill of exchange, of the fol- 
lowing tenor, viz: 


‘¢ CarroLiTon, Ala. March 15, 1838. 
“Exchange $1852 80-100ths. Eight months after date of this 
my first of exchange, second of the same tenor and date unpaid, 
pay to the order of George G, Child, the sum of eighteen hun- 
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dred and fifty-two and eighty hundredths dollars, negotiable and 

payable at the Branch of the Bank of the State of Alabama at 

Mobile, for value received, and charge the same to account of 
Wm. Cast es. 

To Messrs. Scott, Bush & Henley, Mobile, Ala.”’ 

The case was tried on the pleas of non assumpsil and failure 
of consideration. 

At the trial, a bill of exceptions was taken by the counsel of 
the plaintiff in error, to the ruling of the court, from which it 
appears, the defendant in error proposed to read as evidence to 
the jury, a protest of the bill sued on, for non-acceptance, which 
is as follows, viz: 

‘¢Tue STaTe or ALABAMA, City AND County or MosiLe: 
Be it known, that I, Thomas Stringer, a notary public, duly 
commissioned and qualified in and for said county, and dwelling 
in the city of Mobile, and State of Alabama, on the fifteenth day 
of November, in the year of our Lord one thousand eight hun- 
dred and thirty-eight, at the request of Pitcher & Ball, did pre- 
sent the original bill of exchange, (a true copy of which, is 
above written,) for acceptance, at the office of Fontaine & Free- 
man, the agents of Scott, Bush & Henley, in Mobile, and ac- 
ceptance thereof did demand, and was then and there answered, 
by John W. Freeman, one of the firm of Fontaine & Freeman, 
we are their agents, but have no authority to accept, or pay, on 
their account, any drafts, and that neither of the firm have arri- 
ved inthe city. Whereupon, I, the said notary, at the request 
aforesaid, did protest, and by these presents, do publicly and 
solemnly protest, as well against the drawer and endorsers of 
said bill of exchange, as against all others whom it doth or may 
concern, for exchange, re-exchange, and all costs, damages and 
interest, incurred, or hereafter incurred, for want of acceptance 
of said bill of exchange. Notices of protest addressed to 
George G. Childs, Wiley Castles, and A. P. Henley, all at Car- 
rolltou, Alabama; mailed by me at the post-office, Mobile, this 
day. 

** Thus done and protested, in the city of Mobile, aforesaid. 
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In testimony whereof, I have hereunto set my hand and affixed 
my seal, notarial, the day and year aforesaid. 

{u.s.] THOS. STRINGER, Notary Public.” 

To the introduction of this protest, as evidence, the counsel 
of the plaintiff in error objected, but his objection was overruled, 
and the protest read to the jury; whereupon, toe plaintiff excep- 
ted, and a verdict and judgment having been rendered against 
him, he prosecutes a writ of error to this Court, and assigns 
for error, 1st. The declaration is bad, for duplicity: 2d. The 
admission of the protest for non-acceptance. 


Cocuran, for the plaintiff. 
Peck & Cuianrk, for the defendant. 


COLLIER, C. J.—1. The duplicity complained of in the 
declaration is, that after setting forth, that the bill was protested 
for non-acceptance, it goes on to allege a protest for non-pay- 
ment also. In Evans v. Watrous, (2 Porter’s Rep. 205:) it was 
determined ‘that under our statute, which prohibits special de- 
murrer, where there is a clear and substantial cause of action 
set forth in a declaration, though it may contain irrelevant or su- 
perfluous matter; or though it may contain duplicity, yet the de- 
fendant shall be held to answer it.”’ It is not pretended that the 
declaration does not contain a good cause of action; but the ob- 
jection is, that some of its allegations are superfluous, and con- 
sequently afford no cause for reversal. 

2. Itis insisted that the county court should have rejected the 
protest, for non-acceptance. There can be no duubt, if it were 
the only evidence adduced by the defendant in error on the 
trial, that it did not authorize a verdict in his favor. In O’Con- 
nell v. Walker, (1 Porter’s Rep. 263:) the protest for non-pay- 
ment recited that the notary “went to the counting house of 
Wm. C. Hallett, agent of J. E. C’Connell, on the day of the 
protest, but found no person there to receive notice of the pro- 
test,”” this court held that the recital was no evidence of the 
agency of Hallett, and say that but for our statute of 1828, ‘«de- 
claring the effect of notarial protests,’’ the protest would not be 





JANUARY TERM, 1840. 329 





Castles v. McMath. 








evidence of a demand, refusal and notice, that being made evi- 
dence of these facts, it could not be used in proof of a distinct 
and different matter. The principle of that decision is, we 
think, decisive to show the effect that should be given to the 
statement, in regard to the agency of Fontaine & Freeman, and 
the answer of Freeman. 

But the question in the ease before us, did not arise upon the 
effect of the protest, or rather, its sufficiency, as an instrument of 
evidence: but the inquiry is, was it admissible for any purpose? 
The protest under the statute cited, ifthe agency of Fontaine & 
Freeman had been shown, would have been proof of a demand 
and refusal to accept. It was then material evidence for the de- 
fendant in error, and he might, by proof aliunde, have shown 
that Fontaine & Freeman were the agents of Scott, Bush & 
Henley, and that due notice of the dishonor of the bill was giv- 
én to the plaintiff as drawer. These facts being shown by ex- 
trinsic evidence, the protest would have fixed the liability of the 
plaintiff; and as no exception was taken for the want of such 
proof, we would intend, if necessary, that there was no defect 
of evidence. 

In Bell v. Rhea, Conner & Co. at this term, it was determined, 
that if the evidence tends to prove a material fact, and be other- 
wise unexceptionable, the court should allow it to go to the ju- 
ry. That case is a conclusive authority to show, that the county 
court did not err in admitting the protest, and the consequence 
is, its judgment must be affirmed. 
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CLEMENTS, ADMINISTRATOR, &c. v. KELLOGG, BY HER NEXT 
FRIEND, &c. 


1. It is a rule both in equity and at law, that the ellegata and probata must cor- 
respond. No matter how just the demand, which the complainant may make 
out by proof, if it does not harmonize with the allegations of his bill, he cannot 
recover. 

2. Where there are several executors or administrators, they are esteemed as but 
one person, in representing the testator or intestate, and it is not allowable tosue 
any number less than all ; unless, perhaps, where from special reasons shown, 
the character of the relief sought, made it unnecessary to join them. 


THE defendant in error, by Henry V. Chamberlain, her 
next friend, in April, 1830, filed her bill on the equity side of 
the Circuit Court of Mobile. 

In the bill, the defendant is represented as being twelve years 
of age, or thereabouts, and only child and heir of Theron Kel- 
log, late of Mobile county deceased, who died in the summer of 
the year one thousand eight hundred and twenty. It is stated 
that the decedent was, at the time of his death, seized and pos- 
sessed, as tenant in common with Joshua Clements, of certain 
lands situated in that county, on each side of the middle fork of 
Dog River, commonly called the Grand Bayou, containing six 
thousand four hundred arpens, beginning at or near the upper 
end of the Lake, that that creek makes, and running up the creek 
eighty avpens, and extending back on each side of the creek, 
forty arpens; together with a saw mill or mills thereon erected, 
commonly called Ke logg’s mills. 

Further ; it is stated that since the decease of the father of the 
defendant in error, Joshua Clements has been in possession of 
the premises above described, and has had the exclusive manage- 
ment and occupancy thereof, and has received considerable sums 
of money, from the profits and produce of the share, which the 
defendant in error has therein, which he has never yet account- 
ed for. Itis insisted that he should account for a moiety of the 
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profits and produce of the mill and lands, and for an equal por- 
tion of the timber and wood, which has, from time to time, been 
cut down and applied to the use of the mill—and that some pro- 
per person should be appointed to receive it; and that the same 
should be applied to her maintenance, education and support. 

Without undertaking to give a direct answer to the allegations 
of the bill, the intestate of the plaintiff, alleged in his answer 
that the lands, in which the defendant states her father to have 
been a tenant in common with him, and for which he sought an 
account of the profits, were, in the year 1816, sold and conveyed 
by Theron Kellogg to him, in consideration of two thousand’and 
f:ve hundred dollars, in hand paid—that the sale was evidenced 
by a deed, which the answer offered to bring into court. 

After the filing of the answer, it appears that Joshua Clements 
died, and that Henry Clements and Mary Clements administra- 
tor and administratrix, made themselves parties complainants, 
without @ Sill of revivor having been filed. 

No farther notice is taken in the record of Mary Clements. 
The next step in the cause was the issuance of a commission, to 
take the testimony of Samuel H. Garrow and John Tatan, In 
the commission the cause is designated as ** Mary Kellogg by 
Henry V. Chamberlain, her next friend, complainant, and Hen- 
ry Clements, administrator of Joshua Clements, defendant.” 

Samuel H. Garrow states in his deposition, that ‘Theron Kel- 
logg, died in the year 1820. That at the time of his death, he 
was the owner of a tract of land situated in Mobile county, on 
Dog River, about nine or ten miles from the city, and contain- 
ing about six hundred and forty acres, which was, at one time, 
owned by Clements and Kellogg, jointly-—that Kellogg sold his 
share to Clements, and afterwards purchased from him the whole 
tract. | 

That the tract of land of which he speaks, had a mill erected 
upon it—and together with the mill, was sold by him as admi- 
nistrator of Kellogg to Clements, under an order of court direct- 
ing its sale; Clements refused to complete the purchase, because 
the widow of Kellogg would not relinquish her dower. 

The witness, after stating that Clements occupied the land and 
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mill, and used the timber on the land for making lumber, from 
the year 1824, until his death, in August, 1833, says, that the 
defendant in error is reputed the sole heir of Theron Kellogg, 
deceased. 

John Tatan deposes, that Clements had possession of a mill 
on Dog River, called Clements’ mill, from the death of Kellogg 
until his (Clements) death, and used the timber on the adjoining 
land for the purpose of making Jumber—that he does not know 
what the nett annual average value of the mill actually was, but 
thinks that it ought to have been, at least, twelve hundred del- 
lars a year. 

This is all the testimony taken in the cause. 

The record shows that the answer was excepted to, and the 
exception overruled—what was the particular exception, no 
where appears. 

The bill, answer, and proofs, were referred to the clerk and 
master, to state and report to the court, an account showing the 
profits to which the defendant inerror was entitled, in conse- 
quence of the occupation by the plaintiff’s intestate, of the 
land and the employment of the mill. The report stated a moi- 
ety of the profits up to the filing of the bill, with interest there- 
on, to ihe time of taking the account, at nine thousand one hundred 
and seventy-eight and fifty-sixth one hundredths dollars. And no 
exception being taken to the report, a decree was rendered against 
the plaintiff in error, for the sum stated, with costs, and execu- 
tion directed to issue therefor, to be levied of the estate of his 
intestate, in his hands to be administered. 

From this decree a writ of error has been prosecuted to this 
court, by the defendant below, who has assigned many causes 
of error, but now abandons all but those which insist—1. That 
the decree is not warranted by the proof, because the proof does 
not sustain the allegations of the bill. 2. ‘That the bill was not 
prosecuted against Mary Clements, the administratrix, and that 
us to her, there has been no disposition of the cause. 


J. A. Camppse xt, for the plaintiff. 
No counsel, appeared for the defendant. 
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~ COLLIER, C. J.--1. The testimony males out a case very 
different from that stated in the bill. The defendant in error, 
seeks an account of one half of the profits derived by the plain. 
tiff ’s intestate, from the occupancy of six thousand four hundred 
arpens of land, and the employment of a saw mill situated there- 
on. ‘The demand is made upon the allegation that Joshua Cle- 
ments the intestate, and Theron Kellogg, were tenants in com- 
mon of the land and mill, and entitled to an equal interest in 
the same. The proof in one of the depositions is, that the plain- 
tiff’s intestate occupied a tract of six hundred and forty acres of 
land, and employed asaw mill thereon (all which belonged to 
the father of the defendant) from the year 1824 to the year 
1833, when he died. The testimony of the other witness is, 
that Joshua Clements had possession of the land and mill from 
the death of Theron Kellogg, up to the time of his death--and 
that the annual average value of the land and mill, was twelve 
hundred dollars. 

It is a well settled rule not only at law, but in equity, that the 
allegata and probata must correspond with each other. This 
rule has been recognized by repeated decisions of this court. 
In Morgan’s executrix v. Crabb (3 Porter’s R. 470) it was 
ruled that no relief could be given, but on proof pertinent to the 
statement of facts relied on to obtain it. A party is no more 
entitled to relief upon evidence, without the material allegations, 
than on such allegations without sufficient proof. 

In Goodwin v. Lyon (4 Porter’s Rep. 297) the court say, 
however strong may be the proof of a complainant, and how- 
ever clear his title to the aid of the court, it is wholly immateri- 
al, if the allegations of his bill are not in harmony with his tes- 
timony—it cannot be received and regarded by the court. To 
the same effect is Duren v. Walker & Parsons (5 Porter’s Rep. 
345 ; see also, 3 Litt. Rep. 339; 10 Wheat. Rep. 189; 6 Har. 
& Johns. Rep. 288 ; Eng. Cond. Ch. Rep. 544.) 

In the case at bar, instead of proving the occupancy of six 
thousand fuur hundred arpens of land and a saw mill, of which 
Joshua Clements and Theron Kellogg were tenants in common, 
the proof is, that the plaintiffs intestate occupied six hundred and 
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forty acres of land with a saw mill thereon, of which the de- 
fendant’s father was the sele proprietor. ‘The mere recital of 
the bill and proofs, discover at once, an entire want of harmo- 
ny between the allegata and probata. It may be said of the 
bill, that the statements it contain may be true, but they are not 
proved—so in regard to the testimony, it clearly shows that the 
defendant in error, has a just cause of complaint against the 
plaintiff; yet, the allegations of the bill, do not authorize its 
admission in evidence. ; 

2. It is not denied, that both the plaintiff and Mary Clements 
were made parties, as administrator and administratrix of Joshua 
Clements, the original party—in fact, the record so states it. 

Where more persons than one, administer on an estate, they 
are all alike its representatives, and it is not allowable to sue any 
number Jess than all, where they are all within the jurisdiction 
of the court, certainly not ; without disclosing some special rea- 
sons to show that the character of the relief sought made it un- 
necessary to jointhem. (Story’s Equity Pleading, 193 ; Wms. 
& Ivey, executors vy. Sims ef al., 8 Porter’s Rep. 579.) The 
proposition stated results from the principle of the common law, 
which esteems several executors or administrators as but one 
person in representing the testator or intestate. Wheeler e¢ al. 
v. Wheeler (9 Cow. Rep. 34.) Could Mary Clements be re- 
garded as a mere nominal party, it is possible that the omission 
to join her in the decree with the plaintiff in error, might be 
regarded as an irregularity, which would not prejudice the de- 
fendant—but we are not permitted thus to consider her. Upon 
both grounds the decree of the circuit court is reversed, and the 
case remanded to the court of chancery, that the complainant 
may obtain leave to amend her bill, if she thinks proper, and 
proceed with the cause against all who have administered on the 
estate of Joshua Clements deceased, unless some particular rea- 
sons exist, why they should not all be joined. The costs of 
this court are to be paid by the defendant in error. 
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1. The treaty entered into between the Chickasaw Nation of Indians, and the 
United States on the 20th October, 1852, stipulates that no one, not a Chickasaw, 
or connected with the Chichasaws by marriage, shall be permitted to settle on any 
of the land ceded by that treaty, until the same had been sold by the United 
States. It was not therefore permissible for a reservee, by a lease or sale of his 
reservation, to introduce into the nation, one who was inhibited by the treaty 


from settling upon the unsold lands. 
2. An agreement was entered into in August, 1833, between the defendant Love 


a reservee under the treaty, and the plaintiff inerror, for the lease of his reser- 
vation, for several years, unless sooner required by the United States} to abandon 
the possession; and stipulating, also that if the treaty should be so modified, as 
to permit a sale by the reservee, the lessee or his heirs, should have the preference, 
in the purchase, at such price, &c. as the reservee might prescribe. Jt was held 
that the treaty of 1834, which conferred the right of sale upon the reservee, did 
not impart validity to the contract, which was invalid when made, 

3. The agreement to give to the plaintiff the preference in the purchase of the 
reservation, at such price, and on such terms as the defendant, Love, might 
prescribe, did not impose upon the former, an obligation to become the pur- 
chaser. Thus far there was no reciprocity; and the stipulation to offer to sell, 
being uncertain and incomplete in its details, cannot be specifically enforced. 


This case comes here by writ of error, from the Chancery 
Court holden at Moulton. 


ON the 16th August, 1833, the plaintiff in error entered into 
a contract in wriling, with the defendant Love, by which Love 
leased to the plaintiff, for the term of three years, from the first 
of January, 1834, two sections of land situate in the county of 
Franklin, to which he was entitled as a reservation, under the 
treaty concluded between the United States and the Chickasaw 
Nation of Indians, on the 20th October, 1832. By the terms 
of the contract, the plaintiff was to retain the possession of the 
Jand, until the expiration of the period of the lease, unless per- 
sons occupying Indian reservations, should be sooner required 
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to abandon them; in which event he stipulated to surrender the 
possession, together with all improvements made on the land, 
to the Chickasaw Nation. 

It was further agreed by the plaintiff and Love, that if the 
treaty should be so modified as to give to the latter a title, in 
fee simple, or in any manner authorise him to dispose of the 
Jand, then the plaintiff, or his heirs, should have the preference 
in the purchase of the same, at such price, and on such terms, 
as Love might prescribe. 

It is further alleged in the plaintiff’s bill, that on or about the 
24th May, 1834, the treaty of 1832, was so modified by the 
United States and the Chickasaw Nation, as to authorize Love to 
sell and convey his reservation in fee simple, but by the regu- ° 
Jations of the Executive Department of the Government sales 
by the Indian reservees, were not recognised as binding upon the 
sellers, before the 31st day of March, 1836. Notwithstanding 
this modification in the treaty, and the contract of Love to give 
to the plaintiff, the preference in the purchase of his reservation 
at the price he, (Love) might fix thereon, the same was sold to 
the co-defendant Isaac Lane. The plaintiff avers that Love did 
not give him the preference in the purchase; that Lane purchased 
the reservation with a full knowledge of the stipulation con- 
tained in the written lease, and with notice that the plaintiff was 
willing to take the land at the price at which he became the 
purchaser. 

The plaintiff further states that the main inducement on his 
part, to entering into the contract with Love, was the prefer- 
ence agreed to be given him, in the purchase of his reservation. 
In view of that object, he made extensive improvements before 
the sale to Lane, which greatly enhanced the value of the land. 
Notwithstanding all which, the defendant, Lane, had recovered 
a judgment against the plaintiff in the Circuit Court of Franklin, 
by which there was adjudged to him the right of possession, as 
also damages, in consequence of the plaintiff’s occupancy. 

The bill concludes with a prayer that an injunction may be 
awarded, to stay execution of the judgment at law, and that the 
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plaintiff have the full benefit of the stipulation contained in his 
contract with Love, upon paying the sum at which Lane purcha- 
sed the land. An injunction was awarded to suspend proceed- 
ing upon the judgment, and the defendants severally answered 
the allegations of the bill, but as these answers were not consid- 
ered in the Court of Chancery, and as it was not thought neces- 
sary to look into them, here, it is needless to enlarge this state- 
ment, by a particular recital of them. 

The Court of Chancery having dismissed the bill, because its 
allegations do not entitle the plaintiff to the interposition of 
equity, the correctness of that decree is the question here ex- 
amined. 


Extis, for the plaintiff. 
Hopkins, for the defendant. 


COLLIER, C. J.—By the 4th article of the treaty made be- 
tween the United States and the Chickasaw nation, on the 20th 
October, 1832; it is provided, that if the nation should fail to 
procure a country to remove to, and settle on, previous to the 
first public sale of the land, which by that treaty, they had 
ceded to the United States, then and in that event, they are to 
select out of the surveys, a comfortable settlement for every 
family in the Chickasaw nation. ‘All.of which tracts of land 
so selected and retained, shall be held and oceupied by the Chick- 
asaw people, uninterrupted, until they shall find and obtain a 
country suited to their wants and condition.”” And when they 
shall determine to remove from said tracts of land, the Chicka~- 
saw nation will notify the President of the United States of 
their determination; and thereupon, as soon as the Chickasaw 
people shall remove, the President will proclaim the said reserved 
tracts of land for sale at public auction and at private sale, on 
the same terms and conditions, as is provided for, in the second 
article of this (that) treaty, to sell the same, and the nett proceeds 
thereof, to be paid to the Chickasaw nation, as is provided in 
the third article of this (that) treaty.” 

The fifth article of the treaty stipulates for the payment by 
43 
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the United States, of the value of improvements made by the 
heads of Indian families on their reservations. It is also 
stated that ‘the provisions of this articleare intended to encourage 
industry, and to enable the Chickasaws to move more comfort- 
ably. But lest the good intended may be abused by designing 
persons, by hiring hands, and clearing more land than they other- 
wise would do for the benefit of their families, it is determined 
that no payment shall be made for improved lands, over and 
above one eight part of the tract, allowed and reserved for such 
person to live on and occupy.” 

At the request of the Indians it was ‘agreed that no person 
whatsoever, who is not a Chickasaw, or connected with the Chick - 
asaws by marriage, shall be permitted to come into the country 
and settle on any part of the ceded lands, until they shall be 
offered for sale, and then there shall not be any person permitted 
to settle on any of the land, which has not been sold at the 
time of such settlement, and in all cases of a person settling on 
any of the ceded lands, contrary to this express understanding, 
they will be intruders, and must be treated as such, and put off 
the lands of the nation.” (15 Art.) 

The several articles of the treaty we have cited, clearly in- 
dicate that seles of reservations, whether for a limited or indefi- 
nite period, were calculated to oppose the express understanding 
and agreement of the parties. The fifth Article attempts to 
provide, that no more land shall be cleared than was necessary 
for the reservee’s family, while the fifteenth article declares that 
any one not a Chickasaw, or connected with the Chickasaws by 
marriage, shall not be permitted to settle on any of the ceded 
land, until the samethas been sold. The first Article of the 
treaty cedes to the United States, all the land which the Chick- 
saws own ‘‘on the east side of the Mississippi river, including 
all the’country where they at} present (that time lived) live and 
occupy.”’ Thus it appears, that not only the land not embraced 
by the-reservations,' but even the reservations themselves were 
ceded ito the United States,"and persons occupying the same, 
whojdid not’come_within‘thezexceptiens of the fifteenth article 
were to be regarded as intruders. 
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The stipulation in regard to intrusions upon the Indian terri- 
tory, was made by the United States in favor of the Chickasaw 
nation, and its observance concerned the entire tribe; conse- 
quently, it was not permissible for any reservee, by a lease or 
sale of his reservation, to introduce into the nation, one who 
was inhibited by the treaty from settling upon the unsold land. 
The sale of land to which the fifteenth article refers, as giving 
license to settle, is most clearly the sale to be made by the Uni- 
ted States; for the treaty contemplates and provides for that, 
without authorizing any other, either directly or indirectly. 

But we need not consider further the influence of the parts of 
the treaty cited, upon the rights of the plaintiff, as the supple- 
mentary and explanatory articles agreed upon, between the Uni- 
ted States’ commissioner and the Chickasaw Nation, on the twen- 
ty-second day of October, 1832, are express upon the right of 
the reservee to sell. After reciting the fourth and fifth articles, 
they proceed as follows: “It is now proposed and agreed to, 
that no family or person of the Chickasaw Nation, who shall or 
may have tracts of land reserved for their residence, while here, 
shall ever be permitted to lease any of said land, to any person 
whatsoever, nor shall they be permitted to rent any of said land 
to any person, either white, red, or black, or mixed blood of 
either. As the great object of the Nation is, to preserve the 
land and timber, for the benefit of posterity, provided the Na- 
tion shall continue to live here; and if they shall, at any time, 
determine to remove and sell the land, it will be more valuable, 
and will sell for more money, for the benefit of the Nation, if 
the land and timber be preserved.” Now, here is an express 
inhibition, that the reservees, under the treaty, shall neither sell 
or lease their reservations. The contract then, between the 
plaintiff and Love, whether considered as a lease or sale, was 
clearly void, and the occupancy by the plaintiff, in derogation 
of the stipulations of the treaty between the United States and 
the Chickasaw Nation. 

Upon the hypothesis, that the contract was invalid in its in- 
ception, it was argued for the plaintiff, that the treaty entered 
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- into between the United States and the Chickasaw Nation of In- 
dians, on the twenty-fourth of May, 1834, removed the restric- 
tion upon the right of lease and sale by the reservee; and that, 
therefore, the agreement to give to the plaintiff the preference in 
the purchase of the reservation, became operative in law. With 
out undertaking to examine the effect of the treaty of 1834, we 
are satisfied that it cannot impart validity to a contract which 
was invalid, by the treaty of 1832. 

The case of McElyea v. Hayter, (2 Porter’s Rep. 148) is in 
principle, strikingly analagous to the present. That case arose 
under the pre-emption act of Congress of May, 1830. McElyea 
entered a half quarter section of land, and previous to the issu- 
ance of the patent, executed a letter of attorney to Campbell, 
authorizing him to convey the land to Hayter, when the patent 
should issue. Campbell executed the conveyance, and Hayter 
brought an action to recover the possession, The Court held, 
that inasmuch as the pre-emption act declares ‘¢ that all assign- 
ments and transfers of the right of pre-emption given by this 
act, prior to the issuance of the patents, shad/ be null and void,”’ 
the contract to convey to Hayter was absolutely void, and the 
deed of McElyea, executed through Campbell, as his attorney, 
passed no title. 

In that case it appeared, that an act of Congress passed in 
. 1832, subsequent to the contract between McElyea and Hayter, 
removed the restraints upon transfers, by providing that after 
that time, all persons who had availed themselves of the right 
of pre-emption under the former act, might assign and transfer 
their certificates of purchase or final receipts ; and that the pa- 
tents might issue for the lands in the name of such assignee. 
The court considered that the letter of the attorney to Campbell, 
implied a contract of assigning and transferring the right of pre- 
emption at the time of its execution, and that the purchaser was 
in a predicament quite as unfavorable, as if the conveyance had 
been at that time. 

In the case at bar, the contract between the plaintiff and Love, 
was directly opposed to the treaty of 1832, and was void, as be- 
ing adverse to its policy, and the interests pf the United States, 
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and the Chickasaw nation. Such being the character of the con- 
tract so far as it operated in praesenti as a lease, or sale, it could 
upon the authority of the case cited, derive no aid from the treaty 
of 1834. 

But it is insisted for the plaintiff, that though the contract with 
Love, considered as a lease or sale may be void ; yet, as it re- 
pects the stipulation to give to the plaintiff a preference in the 
purchase, when the restriction upon the right of sale was re- 
moved, it was not opposed to the treaty, nor any other law. It 
was not an undertaking to do an unlawful act, but an agreement 
to do an act when, (and not before) it should become lawful. 

Without pretending to consider the justness of the conclusion, 
in the abstract, which this argument assumes, we think it clear, 
that the agreement cannot be specifically enforced. The agree- 
ment does not amount to a contract to sell, but merely to a sti- 
pulation to offer to sell to the plaintiff, at such price, as Love was 
willing to take ; without a corresponding undertaking by the 
plaintiff to purchase. There was no reciprocity in the stipula- 
tion of Love, and consequently he could not compel the plaintiff 
to become the purchaser of his reservation, but it was left to his 
mere pleasure, whether he would purchase or not. 

It is a well ascertained rule in the Jaw of contracts, that the 
assent or consent of the parties must be mutual. Every agree- 
ment ought to be so certain and complete, that each party may 
have an action upon it: and the agreement would be incomplete 
if either party withheld his assent to any of its terms. The 
agreement must, in general, be obligatory on both parties, or 
it binds neither. So an agreement to be entitled to be carried 
into specific execution, ought to be certain, fair, and just in all 
its parts. (Chitty on contracts, 4 ; 2 Story’s Eq. 79; Goodwin 
v. Lyon, 4 Porter’s Rep. 297.) 

Taking the principles we have laid down as our guide, and it 
is clear that the plaintiff has not shown a contract that should be 
specifically enforced—it does not show the price at, and the terms 
on which the sale should be made, but leaves it discretionary 
with the plaintiff, whether he will purchase at any price. 

The decree of the court of chancery must be affirmed. 





ALABAMA. 


The State ex x rel the ‘Attorney General v. Williams. 


Tue Srate ex rel rue AtrTroRNEY GENERAL v. WILLIAMS. 


1. The Supreme Court will not entertain an Information, in the nature of a quo 
warranto, to try the right of an individual to the office of Judge of the County 
Court, unless an application has been made to, and refused by the Circuit Court. 


Motion for leave to file an Information in the nature of a guo 
warranio against the Judge of the County Court of Tuscaloosa. 


COLLIER, C. J.—The Attorney General has suggested to 
the Court, that Marmaduke Williams, whe exercised the office 
of Judge of the County Court of Tuscaloosa County, on the first 
Monday of August last, and for a long time previous thereto, 
was on that day elected according to law, a representative to 
the General Assembly of this State. ‘That he received the evi- 
dence of his election from the proper returning officer, was qual- 
ified, and took his seat in the Ilouse of Representatives; and 
while thus engaged in the discharge of his legislative duties, he 
exercised, and up to this time, he exercises the functions of, and 
receives the emoluments pertaining to the office of Judge as 
aforesaid. Whereupon, the Attorney General moved the Court 
fora rule upon Marmaduke Williams to shew cause why he 
should not be permitted to file an information in the nature of a 
quo warranio, requiring him to answer to the state by what 
warrant he claims to have, use, and enjoy the office of Judge of 
the County Court as aforesaid. 

The object of the present motion is doubtless to test the ques- 
tions whether a Judge of the County Court is eligible to a seat in 
the Legislature; and if he is not, whether the individual against 
whom it is proposed to proceed, has not, by accepting and exer- 
cising that trust, ceased to be de jure, a Judge of that Court. 

In considering the motion of the Attorney General, we are 
first to inquire whether this Court has jurisdiction of the _pro- 
ceeding which he proposes to institute. 
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By the second section of the /fi/th article of the constitution 
of this State, it is declared that ‘*the Supreme Court, except in 
cases otherwise directed by this constitution, shall have appel- 
late jurisdiction only, which shall be co-extensive with the State, 
under such restrictions and regulations not repugnant to this 
constitution, as may from time to time, be prescribed by law: 
Provided, that the Supreme Court shall have power to issue 
writs of injunction, mandamus, quo warranto, habeas corpus, 
and such other remedial anh original writs, as may be necessa- 
ry to give it a general superintendence and control of inferior 
jurisdictions.”” In ex parte Simonton ef al. (9 Porter’s Rep. 
383) it was held, that the jurisdiction conferred upon this Court, 
by the constitution, was in general, revisory, and that a habeas 
corpus, would not be awarded, unless it was shewn, either that 
some court, or the Judge of a court, invested with authority to 
act in the premises, had refused an application for the writ, or 
having granted it, decided adversely to the prayer of the peti- 
tioners. In that case, it was competent for the Circuit Court, or 
a Judge of that court, to have afforded as complete relief as could 
have been obtained here; and considering the general jurisdic- 
tion of that court, and the number of Circuit Judges, it is diffi- 
cult to conceive of a case in which a party wrongfully held in 
custody, would be compelled, in the first instance, to seek a dis- 
charge by this Court. But in respect to the writs authorized to 
be issued, by the section of the constitution we have cited, if a 
case should occur, in which no subordinate court could act, we 
apprehend it would be competent for this Court, to award either 
one of the writs designated, or the appropriate remedial or ori- 
ginal writ, that might be ‘‘necessery to give ita general super- 
intendence and control of inferior jurisdiction.”’ 

In the case stated in tie motion of the Attorney General, there 
is no necessity for the exercise of a primary jurisdiction by this 
Court. The authority of the Circuit Court is competent to in- 
quire into, and determine the questions, proposed to be litigated. 
If that Court shoul! refuse to entertain the case, or having taken 
jurisdiction, should mistake the law, it will then become the duty 
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of this Court, to lend its aid and administer right. And thus we 
woulc exercise ‘a general superintendence and control”’ of the 
County Court. (See ex parte Jones: ex parte John, a slave: 


and ex parte Mansony, at this term.) 
The motion for leave to file an Information in the nature of a 
guo warranto, must therefore be denied. 


Buss y. WinsTon. 


1. It is not necessary in a complaint for a forcible entry and detainer, to state the 
precise time when the plaintiff was possessed of the premises, and if stated, it 
may be rejected as surplusage. 

2. In a proceeding for a forcible entry and detainer, it is allowable for the plaintiff 
to state the forcible entry as having been made on different days; and in one 
part of his complaint, he may allege an entry into one tenement, and in another 
part into a different one. 

3. The declaration of a person (since deceased) in the aciual occupation of a 

* house, made at the time of such occupation, that he held the house under the 
defendant, as a tenant, is admissible evidence in a proceeding for a forcible en- 
try and detainer, where the only evidence of possession adduced by the plaintiff 
was, that he retained the key of the house after the death of the tenant. 

4. The allegation in a complaint for a forcible entry and detainer, that the entry 
was made en a particular day, does not bind the plaintiff to strict proof as to 
time, but he may show the entry to have been made on any day previous to the 
exhibition of the complaint. 

5. Where the circuit court reverses the judgment of a justice of the peace, in a 
proceeding for a forcible entry and detainer, for the rejection of competent evi. 
dence, if the proceeding be in other respects regular, the cause should be reman- 
ded to the justice, to be tried de novo. 


THIS was a proceeding for a forcible entry and detainer, 
commenced by the plaintiff against the defendant, before a jus- 
tice of the peace of Sumter. The complaint contains two parts ; 
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in the first, the plaintiff alleges that theretofore, to wit : on the 
20th day of September, 1838, he was in possession of certain 
lands and tenements in the town of Gainesville, in Sumter coun- 
ty, and-remained in peaceable possession thereof, for a long space 
of time thereafter, to wit: until the 29th day of October, 1838, 
when, by force and strong hand, he was entered upon, and ex- 
pelled by the defendant, &. Jn the second part of the com- 
plaint the plaintiff alleges his possession from the 20th of Sep- 
tember, to the 5th of November, 1838, not only of the lands 
and tenements described in the first part, but in addition thereto 
of lot number fifty-seven, in block numbered eighteen, in 
Gainesville : on which latter day the entry of, and explulsion by 
the defendant, is charged to have taken place. 

The defendant, upon the return of process, moved the justice 
of the peace to quash the proceedings, on the ground of duplicity 
and repugnancy in the complaint, in avering in one part, pos- 
session and expulsion, at a time different from that alleged in the 
other. This motion being overruled, the defendant pleaded 
not guilly, and the case was submitted to a jury, who, being 
unable to agree upon a verdict, the parties consented to a mis- 
trial. Thereupon the justice of the peace, continued the case 
from the day of trial (the 26th day of February, 1839,) to the 
twelfth day of March, and issued a venire facias returnable on 
that day ; which being returned execu/ed, a jury was empannel- 
led and the case again submitted to them for trial, who found the 
defendant guilty of the forcible entry and detainer alleged, ex- 
cept as to the lot numbered fifty-seven, in block eighteen. And 
a judgment was rendered accordingly; and also for costs against 
the defendant. 

On the trial, a bill of exceptions was sealed by the justice of 
the peace; in which, among other things, it appears that the 
premises in controversy were occupied by one Payne, as a ten- 
ant, from the 5th of July upto the 14th September, 1838, on 
which latter day he died. The evidence tended to show that 
Payne’s occupancy was by the permission of the plaintiff, and 
that after Payne’s death, the plaintiff did not occupy otherwise 

44 
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than by retaining possession of the key of the house, situate on 
the premises. Under this state of facts, the defendant ‘¢ offered 
evidence of the declaration of Payne, as to whose tenant he was, 
and under whom he hekl, the question being in this form—Did 
you ever hear Payne, who was in possession, say in his lifetime 
under whom he held the ‘ premises described in the complaint.’” 
Which question was objected to by the plaintiff, and the objection 
sustained ; whereupon the defendant excepted, &ce. 

It is further shown that the court charged the jury, that the 
time laid in the complaint was immaterial, and the plaintiff might 
prove that there was a forcible entry upon the premises, on any 
day before the commencement of his action, and within three 
years. To which charge the defendant excepted, &c. 

The case being removed to the circuit court by a certiorari 
awarded at the instance of the defendant, errors were assigned 
bringing to the view of that court, the questions of law arising 
upon the record. The circuit court reversed the judgment of 
the justice of the peace, and rendered a judgment against the 
plaintiff for all costs. ‘To revise this judgment the plaintiff has 
prosecuted a writ of error, and presents by his assignment of 
errors, the legal questions adjudged by the circuit court. 

Other questions than those stated, were raised on the trial be- 
fore the justice of the peace, but as they were not pressed at the 
argument and are not considered by this court, it is unnecessary 
to notice them. 


Murpny, for the plaintiff. 
REvIs, contra. 


COLLIER, C. J.—We will enquire first. Is the complaint 
defective for the causes indicated in the motion to quash? Se- 
cond. Was the declaration of Payne, as to his possession, admis- 
sible evidence? Third. Did the justice of the peace, mistake 
the law in his charge to the jury ? 

First. The seventh section of the act in regard to forcible 
entry and detainer, (Aikin’s Digest 203,) provides that ‘* when 
complaint to any justice of the peace, of the proper county, shall 
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be made in writing, and signed by the party aggrieved, his agent 
or attorney, specifying the lands, tenements, or other possession, 
so forcibly entered upon and detained, or forcibly, or unlawfully 
detained, by whom and when done, and the estate therein, it 
shall be the duty of the said justice to issue a precept under his 
hand and seal, directed to the sheriff of the said county, com- 
manding him, &c.”? Thus, we discover that it is not necessary 
for the complaint to state the precise time when the piaintiff was 
possessed—it is enough for him to allege, when he was forcibly 
entered upon, or when the defendant forcibly, or unlawfully de- 
tained from him, the possession. So much of the complaint 
then, as discloses the period during which the plaintiff was in 
possession, may be regarded as surplusage. 

The question is, whether it is competent for the plaintiff to 
state, in different parts of his complaint, the forcible entry to 
have taken place on two several days. We can conceive of no 
objection to this. In declarations it is allowable, and very com- 
mon in practice, to state distinct causes of action in distinct 


counts; or to set out the same cause of action differently, so as to 
meet the proof which the plaintiff expects to adduce. The 
same course of pleading is allowed in criminal proceedings, and 
upon principles of analogy, we think it defensible in the present 
case. 


Second. It may be regarded as a general principle in the law 
of evidence, that every fact material to be shown, ought to be 
proved by the testimony of witnesses sworn to speak the truth ; 
and the reason of the rule is, because evidence ought to be given 
under the sanction of an oath, and that the person who is to be 
affected by the evidence, may have an opportunity of interroga- 
ting the witness as to his means of knowledge, and concerning 
all the particulars of the fact. (Phillip’s Evi. 173.) This 
principle would exclude hearsay evidence of a fact ; yet, it is 
not of universal application, and under some circumstances, or 
in some excepted cases, this grade of evidence is admissible. 
The exceptions usually rest upon the necessity of the case, of 
because such evidence is quite as satisfactory, and infallible, as 
any other, or because it is the declaration of a person against 
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his own interest, or because it is the declaration of a party, and 
constitutes a part of the res gesiae. 

The elementary writers upon evidence, consider it a well es- 
tablished exception to the general rule, that the declarations of a 
deceased occupier of land, that he held as the tenant of another 
are admissible to prove the seizin of that other (Phillip’s on Ev. 
182; 1 Starkie’s Ev. 70.) And Starkie adds; ‘‘ such a declara- 
tion was, in some degree, against his interest, since it would 
have been evidence against him, by the landlord, in an action 
for use and occupation.”’ 

In Peaceable ex dem Wade v. Watson (4 Taunt. Rep. 16) the 
precise question arose ; whereupon Mans/field, C. J. remarked 
‘6 possession is prima facie evidence of seizin in fee simple: 
the declarations of the possessor, that he is tenant to another, 
makes most strongly therefore, against his own interest, and con- 
sequently is admissible.”? And in Doe ex dem Human vy. Pet- 
teet (5 Barnwell § Ald. Rep. 223,) the question was, whether 
the declarations of a deceased tenant, were admissible to show, 
that she had not occupied the premises adversely, for more than 
twenty years, so as to rebut the statute of limitations. .@bdo0é¢, 
C. J. said all questions of evidence must be considered with re- 
ference to the particular circumstances under which it is offered; 
that, in that case, the declarations of the tenant, were not used 
to show the guanéum of her estate, but only to explain éhe na- 
ture of her possessiun. See Davis y. Pierce and others, 2 Term 
Reports 54. 

The point was more fully examined in Williams v. Ensign, 
4Conn. Rep. 456. That was an action of ¢respass quare clau- 
sum fregit, in which the title was in question, and the court de- 
cided, that the declaration of a person in the actual occupation of 
the land, made at the time of such occupation, that he held the 

‘land under one from whom the defendant derived title, and that 
he was to deliver him a part of the produce, were held to be 
admissible in evidence to repel a claim of title in the plaintiff, 
by adverse possession. The court cite some of the leading 
English cases on the point, and place their opinion upon the 
ground that the declaration was part of the res ges/ae ; cautious- 
ly abstaining from the citation of cases in which the declarations 
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were against the interest of the person making them, or where 
the party to be affected by the testimony, claimed title under the 
person who made the declarations. See also, Jackson ex dem, 
Young ef al. v. Vredenbergh [1 Johns. Rep 159,) Nichols y. 
Hotchkiss, 2 Day’s Rep. 121.] 

In the case at bar, Payne must have made the declaration (if 
at all) supposed by the question, during the period of his occu- 
pancy; for he had not relinquished the possession up to the time 
of hisdeath. The question then, was admissible upon authority, 
whether it be considered as calculated to elicit a declaration 
against the interest of the tenant when made, or as constituting 
a part, and explanatory of the res gestae.—What effect should 
be given to such evidence we do not undertake to decide; but 
merely determine, that it is competent to show under whom 
Payne held the possession. 

Third. In describing a contract, time should be stated with 
precision, and the proof must correspond with the allegation. 
But time, in general, is considered as forming no material part 
of the issue, so that one time may bealleged and another proved. 
The pleader, therefore, assigns any time he pleases to a given 
fact. So indictments, though it is necessary to state a certain 
day when the offence was committed, yet, the State is not held 
in its proof, to the day laid, but may show the accused to have 
committed the act, at any time before the finding of the indict- 
ment. In the case before us, it is true that the statute requires, 
that the complaint should show when the forcible entry was 
made ; yet, it does not direct that the plaintiff shall prove it to 
have been made on the day alleged; and by analogy we think it 
competent to show it to have taken place at any time before the 
complaint was exhibited. 

On the second point, the justice of the peace erred; and his 
judgment should have been reversed by the circuit court, and the 
case sent back for further proceedings. But that court merely 
reversed the judgment. For this error the judgment of the 
circuit court is reversed, and the case remanded to that court, 
that a procedendo may be thence awarded to the justice of the 


peace. 





